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INTRODUCTION

Scope of This Analysis

Chapter 1 of the Education Consolidation and Improvement

Act of 1981 (ECIA) provides financial assistance to local school

districts for special programs for educationally deprived

children from low-income areas.1 Chapter 1, which supersedes

Title I of the Elementary and Secondary Education Act of 1965, is

the largest federal program providing aid to elementary and

secondary education. Over four million children in approximately

14,000 school districts participate in Chapter 1 programs. In

Fiscal Year (FY) 1986, Congress appropriated approximately three

billion dollars for the Chapter 1 program.

In the 1983 Technical Amendments to Chapter 1 of ECIA,

Congress mandated a National Assessment of Compensatory

Education. To carry out the assessment, the Department of

Education (ED) commissioned several projects, including a study

of federal administration of Chapter 1, of which this paper is a

1 Chapter 1 also authorizes funds for programs operated by State
agencies for migratory children, handicapped children in State
schools or children who have left these schools and returned to
schools in regular school districts, children who reside in
institutions for neglected or delinquent children, and funds for
States to administer Chapter 1 programs. In addition, Chapter 1
provides funds for programs operated for Indian children by the
Department of Interior's Bureau of Indian Affairs. This paper
concerns only the Chapter 1 basic grant program for services
provided by local school districts.
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part.2

The purpose of this paper is to describe, contrast with Title

I, and analyze the internal consistency of the formal and infor-

mal legal frameworks governing certain aspects of Chapter I

selected by ED staff. We were not asked to analyze the clarity

or comprehensiveness of the legal framework.

In this paper, the formal legal framework includes statutory

provisions, congressional interpretations in House, Senate and

Conference Committee Reports, federal regulations, comments

accompanying regulations, and ED guidelines, whether issued in

question and answer format or denominated nonregulatory guidance.

These documents constitute the published and widely-disseminated

documents announcing, interpreting, or discussing the law of

Chapter 1. We also examine as part of the formal legal framework

one case, Aguilar v. Felton, 473 U.S. , 105 S.Ct. 241, 53

U.S.L.W. 5013 (1985), because of its significant impact on provi-

sion of Chapter 1 services to students in private schools.

2 The study of federal administration consists of this study
and three other studies: Moore, M.T. and K. Pontzer, "Federal
Administration of Chapter 1, ECIA: Substudy of Compliance
Activities". Washington, D.C.: Decision Resources Corporation
(1987); Funkhouser, J.E., M.T. Moore and J.S. Mitchie, "Federal
Administration of Chapter 1, ECIA: Staffing and Financial
Support Substudy". Washington, D.C.: Decision Resources
Corporation (1987); and Reisner, E.R. and E. Marks. "Federal
Administration of Evaluation, Program Improvement, and Technical
Assistance Under ECIA, Chapter 1". Washington, D.C.: Policy
Studies Associates (1987).

7
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For our purposes, the informal legal framework is limited to

ED correspondence responding to requests for interpretations from

individuals and organizations, and written instruments and

instructions for federal program monitors and federal auditors.

We were not asked to examine other documents, such as state regu-

lations and guidelines, or federal and state program review

letters or audit reports.3

In discussing the designated aspects of the Chapter 1 legal

framework, we have focused on the issues having implications for

federal education policy. We have compressed discussion of, or

omitted entirely, matters which, though falling within the

designated topics, have less significance for policy. For

example, we do not examine the procedural questions that might

arise during a hearing challenging bypass of a local educational

agency (LEA) in the provision of Chapter 1 services to private

school students. Legal liability for the physical safety of pri-

vate school Chapter 1 participants is not addressed. Discussion

of the Single Audit Act's detailed regulations is compressed.

Restrictions on, and OMB clearance procedures governing, federal

contractors' data-gathering are omitted. Other topics tangential

to policy concerns are treated briefly or not at all.

3 Federal program review letters and audit reports are
addressed in another part of the federal administration study
prepared for the National Assessment. See Moore and Pontzer,
cited in note 2.
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The Evolution of the Legal Framework

The Education Consolidation and Improvement Act (ECIA),

including Chapter 1, became law on August 13, 1981 as part of the

Omnibus Budget Reconciliation Act of 1981, a sweeping law

addressing many subjects. Chapter 1 did not become effective

until the following school year.

Part of Cilapter l's intent, as stated in the law's declara-

tion of policy, is to "free the schools of unnecessary Federal

supervision, direction, and control" and to free educators "from

overly prescriptive regulations and a1ministrative burdens which

are not necessary for fiscal accountability and make no contribu-

tion to the instructional program." 5552 of Chapter 1 (20 U.S.C.

53801).

In October 1981, ED issued draft "Questions and Answers

Concerning the Education Consolidation and Improvement Act of

1981." A notice of proposed rulemaking for Chapter 1 followed on

February 12, 1982. In April 1982, ED issued draft nonregulatory

guidance (NRG) for Chapter 1. ED published final regulations for

Chapter 1 on July 29, 1982, but on August 10, 1982, the House of

Representatives ullanimously disapproved these regulations. Key

House members disputed provisions asserting inapplicability to
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Chapter 1 of the General Education Provisions Act (GEPA).4 The

Senate also disapproved these Chapter 1 regulations.5 As a

result, the 1982-1983 school year, the first under Chapter 1,

began with an evolving legal framework.

ED, however, reconsidered its position on the GEPA issue and

published new final regulations for Chapter 1 on November 19,

4 GEFA contains many legal provisions concerning the
administration of federal education programs. As originally
enacted, Chapter 1 was ambiguous about the extent to which GEPA
applied to Chapter 1. The preface to the July 29, 1982 Chapter 1
regulations, which Congress vetoed, asserts that, except for a few
specific provisions, GEPA did not apply to Chapter 1. ED said
"(tlhis determination was made because Section 596 of the ECIA is
ambiguous on the issue of GEPA applicability and because of the
concern that Chapter 1 be kept as free as possible from the
detailed and sometimes conflicting requirements in GEPA that would
decrease the flexibility and increase the burden of SEAs and LEAs
in carrying out their Chapter 1 responsibilities." 47 FR 52342
(November 19, 1982). -

The preface to the July 29, 1982 regulations also asserts that
the iucation Division General Administrative Regulations (EDGAR),
whicn are authorized by GEPA, did not apply to Chapter 1 except
for a part related to non-federal audits.

5The statutory procedure invoked by the House and Senate to
disapprove the regulations, however, is of doubtful constitu-
tionality under a 1983 Supreme Court decision, INS v. Chadha,
462 U.S. 919 (1983).

20
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1982.6 In December, Congress, attempting principally to restore

several Title I provisions Chapter 1 had omitted in 1981, enacted

ECIA technical amendments. These amendments also announced, with

exceptions, the applicability of GEPA to Chapter 1. The 1982

technical amendments, however, were not signed by the President.

One of the reasons they did not become law was the continuing

dispute over GEPA's applicability to Chapter 1.

While a second set of technical amendments wended through

Congress, ED issued it first Chapter 1 nonregulatory guidance

6 The preface to the November 19, 1982 Chapter 1 regulations
stated that GEPA applies to Chapter 1 except for several provi-
sions. According to the preface, the superseded or inapplicable
GEPA provisions were as follows: S408(a)(1) (authority for federal
regulations), 5425 (federal review of certain State actions), 5426
(federal technical assistance), 5427 (authority for federal regu-
lations concerning parental involvement), $430 (applications for
federal financial assistance), S431A (maintenance of effort),
S434(a)(1) (State monitoring plan), S434(a)(3) (State complaint
resolution), S434ib) (authority for States to suspend or withhold
payments), S435(a) (State application), S435(b)(1), (b)(3),
(b)(4), and (b)(6)-(b)(8) (State application assurances concerning
compliance, monitoring, evaluation, and other topics),
S436(a)(local educational agency (LEA) application), S436(b)(1),
(b)(4)-(b)(9) (LEA application assurances concerning compliance,
reporting, public involvement and other topics), S437(b) (access
to records), 5453 (federal withholding), and 5455 (judicial
review). 47 FR 52342-5 2343 (November 19, 1982)

The preface to the regulations explains why these GEPA provi-
sions were considered to be inapplicable to Chapter 1 and repeats
that the EDGAR regulations do not apply to Chapter 1 except for
a part concerning non-Federal audits.
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(NRG) in June 1983.7 Six months later, in December 1983,

Congress enacted Technical Amendments, which became law and

settled the major GEPA questions. Under these Technical

Amendments, several GEPA provisions are deemed superseded by

provisions of ECIA; others, except for small portions, are ren-

dered inapplicable to Chapter 1.8

Two additional sets of final regulations then were pro-

mulgated -- one set in April 1985 (concerning due process

procedures), and a seco.,d set in May 1986 (implementing the

7 The June 1983 NRG indicates that it is binding on ED, but not
on State educational agencies (SEAs) and local educational agen-
cies (LEAs). The NRG does not impose any requirements beyond
those in the Chapter 1 statute and regulations. The purpose of
the NRG is to provide acceptable -- but not exclusive -- guidance
as to Chapter 1 requirements. Appended to the NRG are a copy of
the Chapter 1 statute, excerpts from the Title I and GEPA
statutes, the Chapter 1 regulations, and the Attachment P audit
requirements from OMB Circular A-102.

8 As amended, S596 of ECIA (20 U.S.C. 53876) states:

(a) Except as otherwise specifically provided by
this section, [GEPA] shall apply to the programs
authorized by this subtitle.

(b) The following provisions of [GEPA] shall be
superseded by the specified provisions

. . . :

(1) Section 408(a)(1) [authority for Federa]
regulations] of [GEPA] is superseded by section
591(a) . . . . [continued on next page]

(2) Section 426(a) [Federal technical assistance]
of [GEPA] is superseded by section 591(b) . . . .

(3) Section 427 [authority for Federal regula-
tions concerning parental involvement] of [GEPA] is
superseded by section 556(b)(3) . . . .

(4) Section 430 [applications] of [GEPA] is
superseded by sections 556(a) and 564(b) . . .

(5) Section 431A [maintenance of effort] of
[continued on next page]

12
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Technical Amendments).9 And, in December 1986, ED issued a

second revised NRG which reflected the 1983 Technical

Amendments .10

ECIA reflects an intent to deregulate the largest federal

education program for elementary and secondary education. Title

I, as amended by the Education Amendments of 1978, had reflected

a Congressional decision that a clear, comprehensive, specific,

and internally consistent legal framework (albeit lengthy,

complex, and prescriptive) should guide the flow of billions of

8 [continued from previous page]
[GEPA] is superseded by section 558(a) . . . .

(6) Section 453 [Federal withholding] of [GEPA]
is superseded by section 592 . . . .

(7) Section 455 [judicial review] of [GEPA] is

superseded by section 593 . . with respect to
judicial review of withholding of payments.
(c) Sections 434, 435, and 436 of [GEPA] except to

the extent that such sections relate to fiscal control
and fund accounting procedures, shall not apply to the
programs authorized by this subtitle and shall not be
construed to authorize the Secretary to require any
reports cr: take any actions not specifically
authorized by this subtitle.

9 In the meantime, Congress enacted the Single Audit Act in
October 1984; regulations under this act were promllgated in

September 1985.

10 Our analysis, however, frequently emphasizes the 1983 NRG
because these guidelines were in effect during the data collec-
tion and field work phase of the National Assessment. We have
referred to the 1986 NRG nt various points, often in footnotes,
to ensure that our analysis is complete and to show that certain
questions raised by the 1983 NRG have been addressed in the 1986

NRG.

13
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federal dollars for compensatory education .1: *Jess than three

years later, Congress elected to use a truncated and less speci-

fic legal framework to direct the delivery of the same aid

through Chapter 1. The Secretary also followed this approach.

When combined, these deregulation efforts:

o superseded certain GEPA provisions and rendered
others inapplicable to Chapter 1;12

o rendered most of EDGAR inapplicable to Chapter 1;

o constrained the authority of the Secretary to issue
regulations;

o produced many regulations merely paraphrasing the
statute;

o led to nonregulatory guidance that is only binding
on ED;

o specified that Chapter 1 regulations did not have
the force and effect of law for purposes of
judicial review; and

o included a statutory presumption (for purposes of
judicial review) that recipients of Chapter 1 funds
have complied with the law.

11 Congressional concern for the clarity and consistency of the
legal framework permeates the House and Senate reports discussing
the 1978 amendments, and one of the principal results of those
amendments was placement in the statute of several specific con-
cepts previously developed, but not widely disseminated, by the
Office of Education.

12 The Chapter 1 provisions superseding or making certain GEPA
provisions inapplicable to Chapter 1 do not by themselves affect
the applicability of all parts of the EDGAR regulations. ED,
however, has made most of the EDGAR regulations inapplicable to
Chapter 1.

I 4
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This is the Iontext in which the paper prrvides an overview

of selected aspects of the legal framework for Chapter 1.

Organization of the Paper

The legal provisions we discuss fall in three categories:

federal .lanagement and oversight; State management and oversight;

and local implementation.

Federal management and oversight includes rulemaking,

receipt of State assurances, monitoring, auditing, enforcement

mechanisms, and evaluation, record keeping, and reporting.

State management and oversight encompasses rulemaking,

application approval, monitoring, auditing, enforcement mecha-

nisms and evaluation, record keeping and reporting.

The legal framework governing local implementation, for our

purposes, is limited to the supplement, not supplant and com-

parability provisions, as well as provisions concerning parent

involvement, services to children in private schools, local

evaluation, reporting, and record keeping, and carryover of funds.

Although the provisions governing school attendance area and stu-

dent eligibility and selection are important parts of the legal

framework, these provision: are not included in our analysis

because another study commissioned by the National Assessment

5



discusses them.13
...

Our analysis, which is not intended to be exhaustive,

concludes with some observations concerning the internal con-

sistency of the selected aspects of the legal framework.

FEDERAL MANAGEMENT AND OVERSIGHT

FEDERAL RULEMARING

As indicated above, one purpose of Chapter 1 is to "free

the schools of unnecessary Federal supervision, direction, and

control" and to free educators "from overly prescriptive regula-

tions and administrative burdens which are not necessary for

fiscal accountability and make no contribution to the instruc-

tional program." S552 of Chapter 1 (20 U.S.C. 53801). Con-

sistent with this purpose, ECIA places limitations on federal

xulemaking. First, ECIA indicates that a GEPA provision

(5408(a)(1)) concerning authority to promulgate federal

regulations is superseded by 5591(a) of ECIA. 5596(b)(1)

13 This study, "A Study of Targeting Practices Used in the
Chapter 1 Program", was conducted by SRA Technologies under ED
contract number 400-85-1016.

16
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of ECIA (20 U.S.C. S3876(b)(1)).14

Second, ECIA authorizes the Secretary to issue regulations

and defines the scope of this rulemaking authority. The

Secretary is authorized to issue:

o regulations "relating to the discharge of duties
specifically assigned to the Secretary under" ECIA;

o regulations "relating to proper fiscal accounting
for funds appropriated under [ECIA] . . . and
the method of making payments authorized under"
1 IA; and

o regulations "which are deemed necessary to reasonably
insure that there is compliance with the specific
requirements and assurances required by" ECIA.15

§591(a) of EeIA (20 U.S.C. 53871(a)) .

Third, ECIA expressly limits the Secretary's rulemaking

authority:

14 This GEPA provision, which does not apply to Chapter 1,
states:

Each administrative head of an education agency
. . . is authorized --

(1) to make, promulgate, issue,"rescind, and
amend rules and regulations governing the
manner of operation of, and governing the
applicable programs administered by the agency
of which he [or she] us head.

§408(a)(1) of GEPA (20 U.S.C. §1231b- 2(a)(1).

15 This provision could be interpreted broadly or narrowly with
respect to the Secretary's discretion to decide whether rule-
making in a particular area is "necessary to reasonably insure"
compliance with "the specific requirements and assurances
required by" ECIA.
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In all other matters relating to the details of
planning, developing, implementing, and evaluating
programs and projects by State and local educational
agencies the Secretary shall not issue regulations,
but may consult with appropriate State, local and pri-
vate education agencies and, upon request, provide
technical assistance, information, and implementation
of effective instructional programs and to otherwise
assist in carrying out the purposes of this subtitle.

S591(b) of ECIA (20 U.S.C. S3871(b)) (Emphasis added)16

Fourth, the statute provides that regulations issued pur-

suant to ECIA "shall not have the standing of a Federal statute

for the purposes of judicial review." 5591(c) of ECIA (20

U.S.C. §3871(c)). One study, prepared for the House Subcommittee

on Elementary, Secondary, and Vocational Education, has described

the significance of this provision as follows:

This could make rulings in any future court cases less
predictable, because it leaves courts more leeway to
come up with their own interpretations of what the
statute meant. The fact that the regulations mostly
paraphrase the statute and provide little additional
guidance, and the Nonregulatory Guidance has no legal
standing, may also contribvte to the unpredictability
of future court decisions.?

16 ECIA does not refer to another source of rulemaking authority
for the Secretary. Under 5414(a) of the Department of Education
Organization Act (DEOA) (20 U.S.C. §3474(a)), the Secretary "is
authorized to prescribe such rules and regulations as the
Secretary determines necessary or appropriate to administer and
manage the functions of the Secretary or the Department."

17 Report on Changes Under Chapter 1 of the Education and
Consolidation Improvement Act, prepared for the Subcommittee on
Elementary, Secondary and Vocational Education, U.S. House of
Representatives, Serial No. 99-B, 99th Cong. 1st Sess. (1985),
at 51,

18
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Fifth, ECIA expressly supersedes many GEPA provisions and

renders others inapplicable to Chapter 1. 5596 of ECIA (20

U.S.C. S3876). As a related matter, the Secretary has determined

that most of the EDGAR regulations, which are authorized by GEPA,

do not apply to Chapter 1.18

Section 431 of GEPA (20 U.S.C. S1232), however, applies to

Chapter 1, just as it did to Title I. This provision indicates,

in part, that:

18 EDGAR has several parts. Part 74 (34 CFR Part 74) governs
administration of grants. Part 76 (34 CFR Part 76) governs
State operated programs. Part 78 (34 CFR Part 78) governs the
Education Appeal Board. The early Cnapter 1 regulations indicate
that the EDGAR regulations concerning State operated programs "do
not apply to programs under Chapter 1," except for 34 CFR S74.62
which concerns non-Federal audits. 47 FR 52343 (November 19,
1982). Explanatory remarks appended to the regulations responded
to several commenters who "felt that not requiring compliance
with 34 CFR Part 76 might result in many inefficiently managed
projects." 50 FR 18428 (April 30, 1985). ED responded as
follows:

The decision to make 34 CFR Part 76, as well as nearly
all the other EDGAR provisions, inapplicable to
Chapter 1 was intended to allow States greater
flexibility in administering this program than they
had under Title I. E'en though EDGAR does not apply,
agencies must use fiscal control and fund accounting
p-ocedures that ensure the proper disbursement of, and
accounting for Chapter 1 funds, according to Section
596(a) of the ECIA. Agencies may meet this require-
ment by relying on the provisions in EDGAR or by
applying equivalent procedures of their own.

50 FR 18428 (April 30, 1985) The Chapter 1 regulations imple-
menting the 1983 Technical Amendments indicate that practice and
procedure before the Education Appeal Board are to be governed by

Part 78 of EDGAR. S204.50, 50 FR 18414 (May 19, 1986).

1J
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o the term "regulation" means "any rules, regulations,
guidelines, interpretations, orders or requirements of
general applicability prescribed by the [Secretary);"

o no proposed regulation prescribed for the administra-
tion of any applicable program may take effect until
thirty days after it is published in the Federal
Register;

o during the thirty day period following this publica-
tion, the Secretary must usually offer interested per-
sons an opportunity to comment on the proposed
regulations; and

o all regulations "shall be uniformly applied and
enforced through the fifty States."

The Chapter 1 regulations do not contain a section on the

Secretary's rulemaking authority under Chapter 1. The preface to

these regulations, however, reflects the intent to deregulate:

Consistent with the Administration's efforts to reduce
regulatory burden while increasing State and local
flexibility, these regulations address a limited
number of issues. As a result, these regulations do
not prescribe specific methods for implementing each
of the changes that Chapter 1 makes in previous Title
I requirements . . . . To the extent feasible, the
Secretary will give deference to an SEA's interpreta-
tion of a Chapter 1 requirement if that interpretation
is not inconsistent with the Chapter 1 statute,
legislative history, and regulations.

47 FR 52341-52342 (November 19, 1982). The preface continues:

Although the Secretary chooses not to impose any addi-
tional regulatory requirements concerning Chapter 1
program design, the Secretary is aware that many State
and local officials have requested guidance regarding
implementation of Chapter 1 programs. As a result the
Secretary is preparing a final document designed to
provide further nonregulatory guidance to assist .tate
and local officials in implementing Chapter 1.

Id. The June 1983 NRG was subsequently issued with the following

qualification:

20
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the non-regulatory guidance . . . is addressed
primarily to SEAs. The LEAs should rely on these
interpretations only to the extent that they have been
adopted by the SEA. The interpretations and policies
in (the NRG) are binding on all officials of the U.S.
Department of Education (including the Inspector
General). They are not binding, however, on SEAs or
LEAs.

Chapter 1 NRG at i (June 1983).19

The 1983 Technical Amendments also do not address the

Secretary's rulemaking authority under Chapter 1. They do,

however, reflect the resolution of a protracted dispute between

ED and the Congress about which GEPA provisions should apply to

Chapter 1. The resolution is contained in S596 of ECIA (20

U.S.C. S3876), which indicates which GEPA provisions are s ar-

seded by Chapter 1 and which apply to Chapter 1. The regulations

implementing the Technical Amendments finally clarified the

extent to which GEPA applied to Chapter 1. 51 FR 18407 (May 19,

1986).

The informal legal framework contains examples of how ED

has addressed the inapplicability of EDGAR to Chapter 1 and the

silence of the Chapter 1 regulations on certain issues. In a

1983 letter responding to a State request for guidance about

allowable costs, ED said:

There are no required cost principles for Chapter 1
programs. However, in the preamble to the final

19 The December 1986 NRG, at ii, contains a similar formulation,
but states, in part, "LEAs may rely on this guidance unless it is
inconsistent with guidance provided by the SEA."
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Chapter 1 regulations, the Secretary stated that,
wh.la not required to do so, States continuing to
comply with the provisions of 34 CFR 74 [EDGAR] will
be considered to be in compliance with fiscal control
and fund accounting procedures required for Chapter 1.

ED also pointed to the EDGAR regulations in a 1984 letter

to a State which requested guidance about allowable costs:

In the absence of procedures to address this issue, I
will use the Education Department General Administra-
tive Regulations (EDGAR) or guidance to respond to
your questions. While not required, these regulations
may ba used by States to meet the financial require-
ments of Chapter 1 programs.

In another 1984 letter, ED responded to an inquiry about

the use of Chapter 1 funds for staff training. Since the Chapter

1 regulations do not address this issue, ED turned to the January

1981 Title I regulations and sai6:

Under Title I . . . the Department issued regulations
regarding the use of funds fcr training purposes.
Section 200.75 of those regulations restricted that
kind of activity to training --

(1) Directly related to Title I services to be
provided during the school year in which the
training is being provided or 3' the next
school year;

(2) Directly related to the fun( .ions that the
persons receiving the training provide for the
children participating in the Title I project;
and

(3) Necessary to meet the reeds of the par-
ticipating children.

Although those regulations are :,cp longer in effect,
they may be used as guidance in determining allowable
costs under Chapter 1.

Letters such as these indicate the limitations of the deregula-

tion effort reflected in ECIA. ED sometimes has to draw upon

24
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the "inapplicable" EDGAR regulations and even the old Title I

regulations when needed for guidance not contained in the legal

framework for Chapter 1. Even the 1986 NRG uses excerpts from

the January 1981 Title I regulations to provide guidance in the

areas of comparability and evaluation.

In general, the legal framework for federal rulemaking

appears to be internally consistent. There are, however, two

issues which are of interest. The first concerns S431(a)(1) of

GEPA (20 U.S.C. S1232(a)(1)) which defines the term "regulation"

as meaning "any rules, regulations, guidelines, interpretations,

orders, or requirements of general applicability prescribed by"

the Secretary (emphasis, added). A proposed "regulation" must be

published in the Federal Register for comment before it takes

effect. S431(b)(1) of GEPA (20 U.S.C. S1232(b)(1)). The NRG

appears to be a set of "guide-li_s", or at a minimum, a collec-

tion of "interpretations'. Does the NRG constitute "guidelines"

or "interpretations" within the meaning of "regulation" as

defined in S431(a)(1) of GEPA? Could a State or an LEA assert in

court or before the Education Appeal Board that the NRG has no

effect because it was not published in the Federal Register in

accordance with S431 of GEPA? Does it matter, given that ED has

said the NRG is not binding on SEAs or LEAs unless adopted by an

SEA? The answers to these questions are not self-evident.

0
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The second issue of interest concerns S431(c) of GEPA (20

U.S.C. S1232(c)) which mandates that "[a]11 such [ED] regulations

shall be uniformly applied and enforced throughout the fifty

States." Is LD's frequent refusal to develop standards for inclu-

sion in the Chapter 1 regulations consistent with Congressional

intent concerning uniform application and enforcement? Does the

NRG, which is binding on ED, but not SEAs or LEAs (unless adopted

by an SEA), advance the Congressional interest in uniform appli-

cation and enforcement? How does the "inapplicability" of EDGAR

(unless adopted by an SEA) correspond f the mandate that ED

regulations be uniformly applied and enforced? To the extent

that Congress is concerned with uniform application and enforce-

ment of ED regulations, these may be questions of interest.

FEDERAL RECEIPT OF STATE ASSURANCES

Chapter 1 does not require that a State application or

State plan be submitted to the Secretary .20 The only

20 Under Title I, a State had to have on file with the Secretary
an application which contained (1) "satisfactory assurances that
the [SEA] will comply with all applicable requirements" of the
Title I statute and regulations, GEPA, and EDGAR and c2) any
additional information the Secretary considered necessary to make
the findings required under 5182 of Title I (concerning approval
of State applications). States also had to submit the monitoring
and enforcement plan required by S171 of Title I. Under 5182 of
Title I, the Secretary could not approve a State application
until he/she made specific findings, in writing, that:

(1) the application and the State monitoring and enforce-
ment plan complied with Title I and

(2) the Secretary was satisfied with the assurances in
the Title I application and that the assurances
contained in the general application under 5435 of
GEPA (where applicable) would be carried out.
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requirement for State participation is that an SEA give the

Secretary two written assurances. The SEA must assure the

Secretary that:

o the control of funds provided under each program
and title to property acquired with program funds
will be in a public agency, or in a nonprofit pr.:-
vate agency, institution, or organization if the
statute authorizing the program provides for grants
to such entities, and that the public agency or
nonprofit private agency, institution, or organiza-
tion will administer such funds and property; and

o the State will use fiscal control and fund
accounting procedures that will ensure proper dis-
bursement of, and accounting for, Federal funds
paid to the State under each program.

S435(b)(2) and (b)(5) of GEPA (20 U.S.C. S1232d(b)(2) and (b)(5)

applied to Chapter 1 by S596(c) of ECIA (20 U.S.C. S3876(c)).

The Chapter 1 regulations repeat this requirement and add that

the "assurances remain in effect for the duration of the SEA's

participation in Chapter 1." S200.10, 47 FR 52345 (November 19,

1982).

The June 1983 NRG states, at 3:

An SEA meets these requirements if it submits to the
Secretary a document that indicates that it will
comply with these assurances in administering funds

2 5
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provided under Chapter 1. An SEA need only submit
these assurances for the first year the SEA par-
ticipates in the Chapter 1 program. Such assurances
will remain in effect for the duration of the SEA's
participation in Chapter 1.

Unlike Title I, Chapter 1 does not require an SEA to
submit a State application in order to receive Chapter
1 funds for its LEAs.

The legal framework for federal receipt of State assurances

is consistent.

FEDERAL MONITORING

Chapter 1 does not expressly require that the Secretary

monitor SEA or LEA implementation of Chapter 1. The Secretary,

however, is required to "make payments to (SEAs] for grants made

on the basis of entitlements" created under Title I and is

authorized to withhold payments when he/she finds, after notice

and an opportunity ' - a hearing, that there has been a "failure

to comply subst .,. J. with Chapter 1 requirements. 5553 of

Chapter 1 (20 U.S.,:. S3802) and S592(a) of ECIA (20 U.S.C.

S3872(a)).

The Secretary, however, is ultimately responsible for

ensuring that Chapter 1 funds are expended in compliance with the

law. The authority to monitor the expenditure of Chapter 1 funds

is inherent in this responsi.lility. The extent to which this

26
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authority iz exercised appears to be a matter of the Secretary's

discretion.

Neitner the Chapter 1 regulations nor the June 1983 or

December 1986 NRG contain references to federal monitoring (i.e.,

program reviews) of Chapter 1.

The informal legal framework does contain a draft eleven-

page ED document entitled "Guide to On-Site Chapter 1, ECIA

Program Reviews in SEAs and LEAs" (August 1985) (the ED Program

Review Guide). This is an internal document used by ED staff who

conduct program reviews.21

The topical coverage of the Program Review Guide includes:

o Fiscal Management (allocations, reallocation,
carryover, control of funds, indirect costs,
property control, audits, and travel costs)

o SEA Monitoring of LEA (application guidelines,
monitoring, and LEA reports)

o Program Requirements (attendance areas, child
selection, comparability, parental involvement,
local N or D, replacement model, maintenance of
effort, and evaluation)

21 ED has prepared annual summaries of Chapter 1 program
reviews. See, e.g., "Chapter 1 of the ECIA: A Compilation and
Overview of the Fiscal Year 1984 State Program Reviews"
(September 1984) and "Summary of Chapter 1 State Program Reviews"
(November 1985).
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o SEA Administrative Funds (Chapter 1 staff, funds
control, SEA indirect costs, and control of staff)

o Chapter 1 Services to Private School Children
(consultation, comparability of programs,
control by LEAs, needs assessment, equal
expenditures, and supplement, not supplant).

Under each topic in the Program Review Guide, there are

brief notations about "What to review," "possible problems," and

"statutory and regulatory citations." Some of these notations

will be discussed in subsequent sections of this paper, e.g.,

comparability, supplement not supplant, SEA monitoring, etc.

The Program Review Guide is apparently used in conjunction

with an ED manual, "DCRP and the Monitoring of Chapter 1 Programs"

(September 1986). This detailed procedural manual includes, as

Appendix E, a 49-page monitoring guide which federal monitors can

fill out. The topical coverage of the SEA portion of the moni-

toring guide includes:

o financial management;

o application review and approval procedures;

o monitoring LEAs; and

o technical assistance/program improvement.

The topical coverage of the LEA portion of the monitoring

guide includes:

o target area selection;

o annnal needs assessment;

o program design and implementation;

o evaluation;

28
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o consultation with parents and teachers;

o participation of children in private schools;

o maintenance of effort;

o comparability of services;

o staff development;

o fiscal management; and

o project management and supervision.

Subsequent sections of this paper will discuss relevant

portions of the 1986 monitoring guide, e.g., SEA monitoring,

evaluation, parent involvement, comparability, etc.

The 1985 Program Review Guide and the 1986 monitoring guide

have similar, but not identical topical coverage. The latter is

much more detailed than the former. The content of the documents

is generally consistent with the legal framework.

FEDERAL AUDITS

The legal framework for federal audits includes provisions

concerning:

o the responsibility for audits;

o the Single Audit Act;

o audit due process ani appeal rights; and

o the "grant-back" provision.

These are described below.

The Responsibility for Audits

The Chapter 1 statute provides authority for the Secretary

to conduct audits:
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Each [SEA) shall keep such records and provide such
information to the Secretary as may be required for
fiscal audit . . . (consistent with the respon-
sibilities of the Secretary under this Chapter).

§555(d) of Chapter 1 (20 U.S.C. S3804(d). ED has said S555(d)

"contains authority for the Secretary to conduct audits.'1.47 FR

52361 (November 19, 1982 ).22 Authority for audits and access

to records of the Chapter 1 program are also provided by the

Intergovernmental Cooperation Act of 1968 (42 U.S.C. S4212) and

the Inspector General Act of 1978 (5 U.S.C. App.)23

The duties and responsibilities of the ED Inspector General

include the following:

o "to provide policy direction for and to conduct,
supervise and coordinate audits and investigations
relating to the programs and operations" of ED;

o to "comply with standards established by the Comp-
troller General of the United States for audits of
Federal establishments, organizations, programs,
activities, and functions;" and

o to "take appropriate steps to assure that any work
performed by non-Federal auditors complies with
the standards established by the Comptroller General."

22 ED has prepared annual summaries of final audit deter-
minations. See, e.g., "Selected Title I and Chapter 1 Final
Audit Determinations from Fiscal Year 1984" and "Selected Title I
and Chapter 1 Final Audit Determinations from Fiscal Year 1985."

23 The Inspector General Act transferred to ED all applicable
Inspector General functions of the Department of Health,
Education and Welfare. S9(a)(1)(D) of the Inspector General Act
(5 U.S.C. App.)). The Department of Educaticn Organization Act
established an Inspector General and an Office of Inspector
General in ED. S202(c) and S212 of the Department of Fducation
Organization Act (20 U.S.C. S3412(c) and S3422).
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-S4(a)(1) and (b)(1) and (b)(3) of the Inspector General Act (5

U.S.C. App.) 24

The early Chapter 1 regulations describe Federal respon-

sibilities for audits and access to records as follows: -

(a) (1) For the purpose of evaluating and reviewing
the use of Chapter 1 funds --

(i) The Inspector General of the Department,
authorized Department officials, and the Comptroller
General shall have access to any books, accounts,
records, correspondence, or other documents that --

(A) Are related to programs assisted with Chapter 1
funds; and

(B) Are in the possession, custody, or control of
SEAs or LEAs; and

(ii) The Inspector General of the Department and the
Comptroller General are authorized to conduct audits.

(2) An SEA shall repay to the Department the amount
of Chapter 1 funds determined by the audit not to
have been spent in accordance with applicable law.

§200.57(a), 47 FR 52348 (November 19, 1981).25

24 Under Title I, the Inspector General was required to provide
for audits of grants made under Title I. These audits had to
determine both (1) "the fiscal integrity of grant or subgrant
financial transactions and reports;" and (2) the compliance with
applicable statutes, regulations and terms and conditions of the
subgrant." S185(a) of Title I (20 U.S.C. S2385(a)). The
Secretary was responsible for resolving federal Title I audits
and was required to "adopt procedures to assure timely and
appropriate resolution of audit findings and recommendations

. " S185(b) of Title I (20 U.S.C. S2385(b)). These proce-
dures had to include (1) timetables for each step of the audit
resolution process and (2) an audit appeals process. Id.

25 The early Chapter 1 regulations also gave the Secretary
discretion with respect to the compromise of audit claims and
specified several factors the Secretary may take into account.
S200.58, 47 FR 52349 (November 19, 1982). These regulations and
the factors were later amended slightly, 5204.12, 50 FR 18417
(April 30, 1985), and then amended again 5204.12, 51 FR 18412 (May
19, 1986). The Secretary now considers the probability of the
audit claim being upheld "to be the most important of the
factors." Id.
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The June 1983 NRG, at 19, discusses the above regulation in

the following terms:

Section 200.57(a) expressly states that the Inspector
General of the Department and the Comptroller General
of the United States have the authority to conduct'
audits of the use of Chapter 1 funds. The SEAs are
required to repay to the Department any funds deter-
mined by Federal audits not to have been spent in
accordance with applicable law.

The 1983 Technical Amendments do not make any modifications

concerning federal authority to conduct audits.

The Single Audit Act

The Single Audit Act, which primarily concerns audit

requirements for state and local governments, was enacted in

1984.26 This Act creates additional audit-related respon-

sibilities for Federal "cognizant agenclies). "27 These respon-

sibilities are also set forth in OMB Circular A-128 (Audits of

State and Local Governments). 50 FR 32053 (August 8, 1985). When

El) revised portions of the Chapter 1 regulations in April 1985,

26 P.L. 98-502; 31 U.S.C. SS7501-7507. -

27 A "cognizant agency" is the Federal agency assigned by OMB to
carry out the Federal responsibilities for implementing and moni-
toring applicable Single Audit Act requirements. 574.62, Appendix
G, para. 3a., 50 FR 37537 (September 13, 1985). As of the date
of the publication of the Single Audit Act regulations, ED was
the "cognizant agency" for school districts, "except for those in
Ar%ansas, Georgia, Maryland, Minnesota, Oregon, Utah, and the
Commonwealth of Puerto Rico" which "have been assigned to the
Department of Agriculture." 50 FR 37356 (September 13, 1985).
The same regulatory comment also indicates that, because of the
special relationship between SEAs and LEAs, federal agencies will
generally work through SEAs in fulfilling their cognizant agency
audit responsibilities for LEAs.

7."!"..
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the regulations did not include any reference to the Single Audit

Act because ED was planning to issue separate regulations to

implement the Single Audit Act.28
._.-.

The separate regulations implementing the Single Audit Act

and OMB Circular A-128 were issued in September 1985. These

regulations establish audit requirements for State and local

governments that receive Federal aid and define "Federal respon-

sibilities for implementing and monitoring those requirements."

S74.62, Appendix G, para. 1, 50 FR 37357 (September 13, 1985).

The Single Audit Act regulations assign seven respon-

- sibilities to the Federal "cognizant agency:"

28 The revised portions of the Chapter 1 regulations describe
Federal audit responsibilities as follows:

(1)(i) For the purpcse of evaluating and reviewing the
use of Chapter 1 funds the Secretary and the
Comptroller General of the United States and their
authorized representatives, shall have access to any
records and personnel that may be related or pertinent
to programs assisted with Chapter 1 funds.

(ii) Any agency that receives Chapter 1 funds shall
agree to cooperate with the Inspector General of the
Department in the conduct of audits authorized by the
Inspector General Act of 1978, including providing
access to information and access to agency personnel
for the purpose of obtaining explanations of the
information.

(2) Unless the Secretary decides co compromise air
audit claim under S204.12(b), an SEA shall repay to
the Department the amount of Chapter 1 funds that the
Department determines after an audit was not spent in
accordanc.z with applicable law.

S2r4.11, 50 FR 18416 (April 30, 1985).

3 3
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(1) Ensure that audits are made and reports are
received in a timely manner and in accordance with the
requirements of [the appendix to the regulations)

(2) Provide technical advice and liaison to State
and local governments and independent auditors.

(3) Obtain or make quality control reviews of
selected audits made by non-Federal audit organiza-
tions, and provide the results, when appropriate, to
other interested organizations.

(4) Promptly inform other affected Federal agencies
and appropriate Federal law enforcement officials of
any reported illegal acts or irregularities.
also inform State or local law enforcement and prose-
cuting authorities, if not advised by the recipient,
of any violation of law within their jurisdiction.

(5) Advise the recipient of audits that have been
found not to have met the requirements set forth in
(the appendix to the regulations). In such instancey,
the recipient will be expected to work with the audi-
tor to take corrective action. If corrective action
is not taken, the cognizant agency shall notify the
recipient and Federal awarding agencies of the facts
and make recommendations for follow-up action. Major
inadequacies or repetitive substandard performance of
independent auditors shall be referred to appropriate
professional bodies for disciplinary action.

(6) Coordinate, to the extent practicable, audits
made by or for rederal agencies that are in addition
to the audits made pursuant to [the appendix to the
regulations) so that the additional audits build upon
such audits.

(7) Oversee the resolution of audit findings that
affect the programs of more than one agency.

574.62, Appendix G, para. 9b(1)-(7), 50 FR 37630 (September

13, 1985).

The Single Audit Act regulations also provide that an audit

made in accordance with applicable requirements "shall be used in
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lieu of any financial or financial compliance audit required

under individual Federal assistance programs" S74.62.

Appendix G, para. 8, 50 FR 37359 (September 13, 1985). The

regulations indicate that ED may rely r-41 such audits, butmay

also conduct additional audits. As the regulations state:

To the extent that a single audit provides Federal
agencies with information and assurances they need to
carry out their overall responsibilities, they shall
rely upon and use such information. However, a
Federal agency shall make any additional audits which
are necessary to carry out its responsibilities under
Federal law and regulation. Any additional Federal
audit effort shall be planned and carried out in such
a way as to avoid duplication.

_ Id.

The Single Audit Act regulations also discuss sanctions

available to ED when there is "continued inability or unwilling-

ness to have a proper audit":

The Single Audit Act provides that no cost may be
charged to Federal Assistance programs for audits
required by the Act that are not made in accordance
with this appendix. In cases of continued inability
or unwillingness to have a proper audit, Federal agen-
cies must consider other appropriate sanctions
including:

--Withholding a percertage of assistance payments
until the audit is completed satisfactorily,

--Withholding or disallowing overhead costs, and

--Suspending the Federal assistance agreement until
the audit is made.

S74.62, Appendix G, para. 15, 50 FR 37361 (September 13,

1985).

2 5
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The 1986 Chapter 1 regulations implementing the 1983

Technical Amendments made minor editorial changes in the Federal

audit responsibilities section. This was done to make the

language consistent with the corresponding regulation that

applies to Chapter 2 of ECIA. 51 FR 18405 (May 19, 1986). The

current Chapter 1 regulation states:

(1)(i) For the purpose of evaluating and reviewing the
use of Chapter 1 funds, the Secretary and the
Comptroller General of the United States, and their
authorized representatives, shall have access to any
records and personnel that may be related or pertinent
to programs assisted with Chapter 1 funds.

(ii) Any agency that receives Chapter 1 funds shall
cooperate with the Inspector General of the Department
in the conduct of audits authorized by the Inspector
General Act of 1978, including providing access to
information and access to agency personnel for the
purpose of obtaining explanations of the information.

(2) An SEA shall repay to the Department the amount of
Chapter 1 funds that the Department determines after
an andit was not spent in accordance with applicable
law.

5204.11, 51 FR 18412 (May 19, 1986).

Audit Due Process and Appeal Rights

There are due process and appeal rights concerning final

audit determinations. Section 452 of GEPA (20 U.S.C. 1234a)

governs audit determinations and provides that, whenever the

Secretary determines that an expenditure not allowable under

Chapter 1 (or other applicable programs) has been made by a SEA

or by a LEA, or that a SEA or LEA has otherwise failed to

discharge its obligations to account for funds, the Secretary
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must "give such State or [LEA] written notice of a final audit

determination" and must "at the same time notify such State or

agency of its right to have such determination reviewed by" the

Education Appeal Board. See SS200.90-200.103, 47 FR 523,1-52353

(November 19, 1982); renumbered as SS204.40-204.53, 50 FR

18417-18419 (April 30, 1985); SS204.43, 204.50, 204.53, 51 FR

18414 (May 19, 1986).

The "Grant Back" Provision

GEPA also provides guidance about the use of funds

recovered following a final federal audit determination. Section

456(a) of GEpA (20 U.S.C. S1234e(a)) provides that, whenever

funds have been recovered following a final audit determination,

the Secretary "may consider those funds to be additional funds

available for that program and may arrange to repay to the state

or the local agency affected by that action not to exceed 75 per-

cent of those funds . . . ." If the choice is to "grant back"

such funds, the Se,:retary must make several different deter-

minations before this can be done. The Secretary must determine

that:

(1) the practices or procedures of the state or local
agency that resulted in the audit determination have
been corrected, and that the state or local agency is
in all other respects in compliance with the require-
ments of (Chapter 1];

(2) the state or local agency has submitted to the
[Secretary] a plan for the use of those funds pursuant
to the requirements of [Chapter 1] and, to the extent



possible; for the benefit of the population that was
affected by the failure to comply or by the misexpen-
ditures that resulted in the audit exception; and

(3) the use of those funds in accordance with that
plan would serve to achieve the purposes of the
program under which the funds were originally granted.

5456(a)(1)-(3) of GEPA (20 U.S.C. S1234e(a)(1)-(3)).29

If the Secretary intends to exercise the authority to

"grant back" funds recovered following a final audit deter-

mination, the Secretary must, at least 30 days prior to entering

into such an arrangement, publish in the Federal Register (1)

notice of the intent to do so and (2) the terms and condition6

under which the payments will be made. 'Interested persons shall

have an opportunity for at least 30 days to submit comments to

the Secretary regarding the proposed arrangement." S456(d) of

GEPA (20 U.S.C. S1232e(d)).

The legislative history emphasizes that any such repaid

funds must be "use[d] for the beneficiaries originally intended

to be served." S. Rep. No. 95-856, 95th Cong. 2d Sess. (1978) at

159.

29 Any such payments "shall be subject to such other conditions
as the (Secretary) deems necessary to accomplish the purposes of
[Chapter 1], including: (1) the submission of periodic repc-ts on
the use of [such] funds . . . and (2) consultation by the State
or local agency with parents or representatives of the population
that will benefit iiom the payments." S456(b)(1) and (2) of GEPA
(20 U.S.C. S1234e(b)(1) and (2)).

.16
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The same report indicates that the Secretary's authority

to make such payments should not be construed as an automatic

"grant back":

a state or [LEA) would lot be assured of the relief:-
since before providing this relief the (Secretary)
would have to make a finding (1) that the practices
leading to the audit action had been corrwted; (2)
that the state or (LEA) had submitted a pL for the
proper use of the funds and for their restoration, for
the benefit of the population affected by the
misexpenditure; and (3) that the granting back of a
portion of the funds would serve to achieve the pur-
poses of the program. (Id. at 1221 (Emphasis added.]

The legal framework for federal auditing includes, among

other laws, the Inspector General Act, Chapter 1, the Single

Audit Act, and GEPA. This portion of the legal framework appears

to be mutually and internally consistent. ED's use of separate

regulations for :le Single A11'it At has facilitated this

consistency.

FEDERAL ENFORCEMENT MECHANISMS

The Secretary can use monitoring, auditing, audit resolu-

tion, and compromise or collection of audit claims as enforcement

mechanisms. The Secretary can also use the by-pass provision to

insure that educationally deprived children in private schools

receive Chapter 1 services. 5557 of Chapter 1 (20 U.S.C.

S3806).30 In addition, the Secretary is authorized to withhold

30 This provision is discussed in the section on services to
children in non-public schools.
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payments of Chapter 1 funds under S592 of ECIA (20 U.S.C. S3872)

and to issue "cease and desist" orders under S454 of GEPA (20

U.S.C. S1234c).

Withholding of Payments

Chapter 1 authorizes the Secretary to withhold payments of

Chapter 1 funds.31 If the Secretary intends to withhold pay-

ments, the Secretary must first give the SEA "reasonable notice

and opportunity for a hearing" S592(a) of ECIA (20 U.S.C.

S3872(a)); S204.44(b), 50 FR 18418 (April 30, 1985).32 The SEA

may request a hearing before the Education Appeal Board. 5451 of

GEPA (20 U.S.C. S1234); SS204.45-204.50, 50 FR 18418-18419 (April

30, 1985) and SS204.43, 204.50, and 204.53 51 FR 18414 (May 19,

1986).

After such due process, the Secretary must determine

whether "there has been a failure to comply substantially with

any assurances required to be given" or with "conditions requi ed

to be met" under ECIA. S592(a) of ECIA. If the S. .:retary makes

31 The Secretary was authorized to withhold payments of Title I
funds under Title I. S186(a) of Title I (20 U.S.C. S283f(a)).
Under S186(c) of Title I (20 U.S.C. 2836(c)), the Secretary
could suspend the initiation or continuance of a withholding
action by entering into a compliance agreement. ECIA does not
contain a provision for a compliance agreement.

32 Section 453 of GEPA (20 U.S.C. 1234b), which authorizes the
Secretary to withhold or suspend payments (pending the outcome of
a withholding proceeding) is superseded by S592 of ECIA. S596(b)
of ECIA (20 U.S.C. S3876(b)). Section 592 of ECIA does not
authorize the Secretary to suspend payments pending the outcome
of a withholding proceeding.

40



-36-

either of these findings adverse to the SEA, then the Secretary

must notify the SEA of the finding(s) and must notify the SEA

that beginning sixty days after the date of ,---uch noti-
fication, further payments will not be made to the
State under...[Chapter 1]...(or, in [the Secretary's]
discretion, that the [SEA] shall reduce or terminate
further payments under...[Chapter 1]...to specified
[LEAs] or State agencies affected by the failure)
until he is satisfied that there is no longer any such
failure to comply.

Id.

Until the Secretary is so satisfied,

(1) no further payments shall be made to the State
under...[Chapter 1] or (2) payments by the [SEA] under

[Chapter 1]...shall be limited to [LEAs] and State
agencies not affected by the failure, c: (3) payments
to particular [LEAs] shall be reduced, as the case may
be.

Id.

If a State is dissatisfied with the Secretary's decision to

withhold payments, the State may seek judicial review within

sixty days after notice of the Secretary's decision. S593(a) of

ECIA (20 U.S.C. S3873(a). ECIA creates a presumption of SEA

and LEA compliance for purposes of judicial review, but findings

of fact by the Secretary can overcome this presumption. S593(b)

of ECIA (20 U.S.C. S3873(b).33

33 Section 455 of GEPA (20 U.S.C. S1234d), which governs, in
part, judicial review of the Secretary's decision to withhold
payments, is superseded by 5593 of ECIA. S596(b) of ECIA (20
U.S.C. §3876(b)). Section 455 of GEPA does not contain a pre-
sumption of SEA and LEA compliance.
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Cease and Desist Orders

Whenever the Secretary "has reason to believe that any

State or ILEA) that receives funds under [Chapter 11 has failed

to comply substantially with any requirement of law applicable to

such funds," the Secretary (in lieu of proceeding under the

authority to withhold payments) "may issue and cause to be

served" upon a State or LEA a complaint. §454(a) of GEPA (20

U.S.C. S1234c(a)). The complaint must state the charges upon

which the Secretary's belief is based and must contain a notice

of hearing before the Education Appeal Board at least thirty days

after service of the complaint. Id.; §204.44(c), 50 FR 18418

(April 30, 1985).

At the hearing the State or LEA may show cause why the

Education Appeal Board should not order the State or LEA to

"cease and desist from the violation of law charged in the

complaint." S454(b) of GEPA (20 U.S.C. S1234c(b)); S204.54, 50 FR

18419 (April 30, 1985). If, in accordance with required proce-

dures, the Board finds a "violation of any requirement of law as

charged in the complaint," it must issue a cease and desist order

which becomes final on the sixtieth day after service unless the

state files a petition for judicial review. §454(c) and (d) of

GEPA (20 U.S.C. §1234c(c) and (d); see 5204.55, 50 FR 18419
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(April 30, 1985).34 Cease and desist orders can be enforced by

withholding or by referral to the Attorney General. S454(e) of

GEPA (20 U.S.C. S1234c(e)); see S204.56, 50 FR 18419 (April 30,

1985).

The legal framework for federal withholding of Chapter 1

funds and cease and desist orders appears to be consistent except

for the differing judicial review provisions. When judicial

review of the Secretary's decision to withhold payments of funds

is sought, S593(b) of ECIA creates a presumption of SEA and LEA

compliance which can be overcome by findings of fact by the

Secretary. When judicial review of a cctof:.F_ and desist order is

sought, no such presumption operates because none is present in

S455 of GEPA which governs judicial review of a cease and desist

order. This inconsistency between the judicial review provisions

may result from an oversight in legislative drafting or may

reflect a conscious legislative choice. In either event, it is

not a policy problem of major dimensions.

FEDERAL EVALUATION, REPORTING, AND RECORD KEEPING

Except for a one-time "National Assessment of Compensatory

34 Judicial review of a cease and desist order is governed by
S455 of GEPA (20 U.S.C. §1234(d)), which does not contain a pre-
sumption of compliance for SEAS and LEAs. §596(b) of ECIA (20
U.S.C. §3876(b)).
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Education,"35 of which this paper is a part, Chapter 1 does not

expressly impose on federal officials evaluation, re orting or

record keeping duties.36 GEPA, however, with exceptions, applies

to Chapter 1 programs, and several GEPA provisions are relevant.

The most extensive requirement for program evaluation by

federal officials is found in GEPA 5417 (20 U.S.C. S1226c).

Under §417(a) the Secretary is required to sutmit

an annual evaluation report which evaluates the effec-
tiveness of applicable programs (including compliance
with provisions of law requiring the maintenance of
non-Federal expenditures for the purposes of such
applicable programs) . . . together with recommen-
dations . . . for . . . improvement.

35 See 5559 of Chapter 1, as amended by the 1983 Technical
Amendments (20 U.S.C. S3808). The Nations_ Assessment must
include:

descriptions and assessments of impact of (1) ser-
vices delivered, (2) recipients of services, (3)
background and training of teachers and staff, (4)
allocation of funds (to school sites), (5) coor-
dination with other programs, (6) effectiveness of
programs on student's basic and higher order academic
skills, school attendance- and future education, t.."Id
(7) a national profile of the way in which local edu-
cational agencies implement activities described under
section 556(b).

36 Sections 183(g) and 188 of Title I, as amended by the Educa-
tion Amendments of 1978, P.L. 95-561, had provided for submission
to Congress of federal evaluation and program enforcement reports
in 1980, 1982, and 1984. The Senate committee had recommended the
latter, "[s]ince the evaluation report that the congress
currently receives on an annual basis does not include any useful
information demonstrating the quality of administration and
enforcement by the Office of Education." S. Rep. No. 95-856,
95th Cong. 2d Sess. (1978) at 35.
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With respect to "any evaluation report evaluating specific

programs and projects," additional requirements must be met.

These reports must:

(A) set forth goals and speciiic objectives in
qualita,ive and quantitative terms for all programi
and projects assisted under the applicable program
concerned and relate those goals and objectives to
the purposes of such program;

(B) contain information on the progress being made
during the previous fiscal year toward achievement of
such goals and objectives;

(C) describe the cost and benefits of the appli-
cable program being evaluated during the previous
fiscal year and identify which sectors of the public
receive the benefits of such program and bear the
costs of such program;

ID) contain plans for implementing corrective
action and recommendations for new or amended legisla-
tion where warranted;

(E) contain a listing identifying the principal
analyses and studies supporting the major conclusions
and recommendations in the report;

(F) oe prepared in concise summary form with neces-
sary detailed data and appendicies, including tabula-
tions of available data to indicate the effectiveness
of the programs and projects by the sex, race, and
age of i- beneficiaries.

Under S41i.., . annual reports required under suLsection (a)

also must include information on program evaluation activities of

federa: contractors or grant recipients:

Each evaluation report submitted pursuant to sub-
section (a) shall contain: (1) a brief description
of each contras, or grant for evaluation of ecly pro-
gram . . . any part of the performance of which
occurred during the preceding year, (2) the name of

4 5
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the firm or individual who is to carry out the eva-
'12a:.ion, and (3) the amount to be paid under the
contract or grant.

Another WA provision, S419 (20 U.S.C. S1227), provides for

Comptroller General program evaluations, upon congressional request.

Under this provision the Comptroller General must respond to

requests from congressional committees having jurisdiction over

federal educatioh programs, and must respond to the request of any

member of these committees "t,.-; the extent perso:.nel are

available." In responding, the Comptroller General must

(1) conduct studies of statutes and regulations
governing such program; (2) review the policies and
practices of Federal agencies administering such
program; (3) review the evaluation procedures adopted
by such agencies carrying out such program; and (4)
evaluate particular projects or programs.

In addition, the Comptroller General "shall compile such data as

are necessary" and

shall report to the Congress at such times as he deems
appropriat_ his findings with respect to such program
and his recommendations for such modifications in
existing laws, regulations, procedures ant practices
as will in his judgment best serve to carry out effec-
tively and wi`.hout duplication the policies set forth
in education legislation relative to such program.

Subsection (b) of S419 directs the Comptroller General to

"give particular attention" to federal agency contracts with pri-

Ate firms:

4 G
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In carrying out his responsibilities as provided in
subsection (a), the Comptroller General shall give-
particular attention to the practice of Federal agen-
cies of contracting with private firms, organizations,
and individuals for the provision of a wide range of
studies and services (such as personnel recruitment
and training, program evaluation, and program
administration) with respect to Federal education
programs, and shall report to the heads of the agen-
cies concerned and to the Congress his findings with
respect to the necessity for such contracts and their
effectiveness in serving the objectives established in
education legislation.

A third GEPA provision requiring evaluation of educational

programs by federal officials is S422(a)(3) (20 U.S.C.

S1231a(a)(3)). This provision requires the Secretary to "collect

data and information on applicable programs for the purpose of

obtaining objective measurements of the effectiveness of such

programs in achieving their purposes."

Several GEPA provisions require additional reports. Section

422(a)(1) and (2) (20 U.S.C. S1231a(a)(1) and (2)) require public

dissemination of information on federal education programs.

Section 422(a)(4) requires an annual report on "the condition of

education in the Nation, . . . administration, utilization, and

impact of applicable programs, . . . results of investigation and

activities" by ED, and "facts and recommendations" serving the

4
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purposes for which tfn Department was established.37

GEPA S423 (20 U.S.C. S1231b) requires the Secretary to pre-

pare and transmit with ED's amlual report a catalog of all

federal education assistance programs. GEPA S424 (20 U.S-.C.

S1231b-1) requires annual publication of "a compilation of

all innovative projects assisted under programs administered" by

the Department. Under GEPA S406A(b) (S1221e-la(b)), the

Secretary must compile data and analyze reports submitted by the

37 The statute identifies this report as the Commissioner's
annual report." Section 301(a)(1) of the Department of Education
Organization Act (DEOA) P.L. 96-88 (1979) (20 U.S.C. S3441(a)(1))
transferred to the Secretary of Education all functions of the
Commissioner. Section 428 of DEOA (20 U.S.C. 53487) states that
GEPA provisions apply to transferred functions "IeNcept where
inconsistent with the provisions of this Act." Section 426 of
DEOA (20 U.S.C. 53486) requires annual preparation by the
Secretary of "a single, comprehensive report." The prescribed
contents of this report are similar in some respects, but not
identical, to the contents of "th.1 Commissioner's annual report"
prescribed in GEPA S422(a)(4). One interpretation of the provi-
sions would be that report contents prescribed in GEPA S422(a)(4)
but having no counterpart in DEOA S426 need not be included in
the Secretary's annual report. This view would argue that DEOA
S426 provides for a "single" report and r,ecifies its contents;
thus, everything iing else in GEPA S422(a)(4) is "inconsistent" with
DEOA S425. The legislative history might be viewed as supporting
this interpretation, since the committee reports refer to the
DEOA f426 report as the "successor to the Commissioner's annual
report.," S. Rep. No. 96-49, 96th Cong. 1st Sess. (1979) at 86.
Another interpretation of the provisions would require the
Secretary's annual report to include the contents specified in
GEPA S422(a)(4). This view would maintain that the GEPA provi-
sion has not been repealed, its obligations have been transferred
to the Secretary, and it is not "inconsistent" with DEOA to
include these matters in the Secretary's report; rather, these
matters merely add to, and do not "conflict" with, the contents
specified in DEOA 5426.
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states under GEPA S406A(a) (discussed below, page 86). Under GEPA

S400A(e)(3), the Secretary must submit to Congress, at least once

every three years, a report on implementation of statutory

requirements for control of paperwork, including "recommendations

for revisions to Federal laws which the Secretary finds are

imposing undue burdens on educational agencies and institutions."

Two other laws provide for reports by federal officials.

Section 426 of the Department of Education Organization Act,

(20 U.S.C. 53486) requires annually "a single, comprehensive

report . . . on the activities of the Department," including "a

statement of goals, priorities, and plans" and "an assessment of

the progress made toward" their attainment. The report must

assess progress toward "more effective and efficient management

of the Department" and toward "reduction of excessive or burden-

some regulation and of unnecessary duplication and fragmentation

in Federal educational programs." If necessary, recommendations

for proposed legislation mu ;t be included. The report also must

state the number and cost of Department contracts and sub-

contracts, and the number of non-Federal personnel they employ.

Finally, the Inspector General Act of 1978 requires the

Department's Inspector General to prepare semiannual reports con-

cerning the activities of her or his office. Under S4(a) of this

Act, the Inspector General's duties, pertinent here,39 include

38 Responsibility for audits and criminal investigations are
outside the scope of this discussion.

4 9
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"investigations relating to the programs and operations" of ED,

"recommendations . . . concerning the impact of . . . legislation

or regulations on the economy and efficiency in the administra-

tion of programs and operations," and recommendations for

"promoting economy and efficiency in the administration of . . .

programs and operations." Under S5 of the Act, the Inspector

General's semiannual reports must include

a description of significant problems, abuses, and
deficiences relating to the admi:lisfl'ation of programs
and operations, . . . a description of the recommen-
dations for corrective action made by the Offi. .
. [and] identification of each significant recommen-
dation described in previous semiannual reports on
which corrective action has not been completed.

No applicable regulations, or other formal or informal

legal framework documents, elaborate the statutory provisions

reviewed above. As a result, no questions of internal incon-

s'stency arise.

STATE MANAGEMENT AND OVERSIGHT39

STATE nLEMAKING

When enacted in 1981, ECIA did not contain a statutory

39 Chapter 1 reduced the set-aside for State administration from
1.5 percent of the allocation to 1.0 percent of the allocation,
but left intact the minimum amount for small States and outlying
areas. S554(d) of Chapter 1 (20 U.S.C. S3803(d)).

5 0
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provision expressly authorizing State Chapter 1 regulations. The

early Chapter 1 regulations, however, state:

To carry out its responsibilities, an SEA may, in
accordance with State law, adopt rules, regulations,
pfocedures, guidelines, and criteria regarding the
use of Chapter 1 funds, provided that those rules,
regulations, r _edures, guidelines, and criteria
do not conflict with the provisions of --

(1) Chapter 1:
(2) The regulations in this part; or
(3) other applicable Federal statutes and

regulations.

S200.59(b), 47 FR 52349 (November 19, 1982).

In response to several comments which questioned the statu-

tory basis for the State rulemaking regulation, ED referred to

SEA application approval authority, along with other SEA adminis-

trative duties, and said:

Section 556(b) of Chapter 1, which deals with appli-
cations by LEAs, provides that the SEA will approve
an application from an LEA only if it contains certain
assurances that are "satisfactory to the SEA."
Section 555(c) and 556(a) of Chapter 1 also state the
SEA's approval authority. Sections 557 and 558 impose
important administrative duties on the SEA under
Chapter 1. Thus, taken as a whole, Chapter 1 is
regarded as a State-adetered program. The State
rulemaking authority in S200.59 .s designed to imple-
ment these statutory provisions and is consistent
with pertinent case law.

47 FR 52361 (November 19, 1982). (Emphasis added)

In referring to the Chapter 1 regulation on State rule-

making (S200.5r50))), the 1983 NRG states, at 19:



-47-

This) section authorizes an SEA, in carrying out this
responsibility, to adopt rules, regulations, proce-
dures, guidelines, and criteria regarding the use of
Chapter 1 funds. Any such rules, regulations, proce-
dures, guidelines, and criteria must be made in accor-
dance with State law and must not conflict with
Chapter 1, its legislative history, the regulations in
Part 200, and any other applicable Federal statutes
and regulations.

The 1983 Technical Amendments address the issue of State

authority for Chapter 1 rulemaking by saying:

Nothing in this subtitle shall be interpreted (1) to
authorize State regulations, issued pursuant to pro-
cedures as established by State law, applicable to
local educational agency programs or projects funded
under this subtitle, except as related to State audit
and financial responsibilities, or (2) to encourage,
preempt, or prohibit regulations issued pursuant to
State law which are not in conflict with the provi-
sions of this subtitle. The imposition of any State
rule or policy relating to the administration and
operation of programs funded by this subtitle
(' -iluding those based on State interpretation of any
Federal law, regulation or guideline) shall be iden-
tified as State imposed requirement.

5591(d) of ECIA (20 U.S.C. 53871(d)).40

40 The Title I statutory provision for State rulemaking indi-
cated that Title I did not prohibit SEA Title I rulemaking. It
stated:

Nothing in this title shall be deemed to prohibit a
State educational agency from adopting rules, regula-
tions, procedures, guidelines, criteria, or other
requirements applicable to programs and projects
assisted under this title if they do not conflict with
the provisions of this title, with regulations 1.:ro-
muloated by the Commissioner implementing this title,

[continued on next page]
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This provision essentially says three things. First, ECIA

should not be interpreted to authorize State regulations, except

those "related to State audit and financial responsibilities".

Second, ECIA does not encourage, preempt, or prohibit State regu-

lations "issued pursuant to State law" which are not in conflict

with ECIA. Third, a State must identify, as a State imposed

requirement, "any State rule or policy relating to the admi-

nistration of programs funded by. . .IECIAl (including those

based on State interpretation of any Federal law, regulation or

guidelines)".

40 (continued from previous page)
or with other applicable Federal law. The Commis-
sioner shall encourage a St!ttP. educational agency, in
adopting such rules, regulations, procedures, guide-
lines, criteria, or other requirements to recognize
the special and unique needs and circumstances of the
State and of each local educational agency in the
State.

S165 of Title I (20 U.S.C. S2812). The Title I regulations indi-
cated that, except in private school by-pass actions, the S'EA
could not use its rulemaking authority to prohibit any practice
that was authorized under Title I. S200.121(b), 46 FR 5149
(January 19, 1981). Tne Title I regulations also included
examples of acceptable SEA rulemaking. 5200.122, 46 FR 5149
(January 19, 1981).

r-,.r)
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The legislative history says that the statutory provision

*asserts the neutrality of the Federal statute on the issue of

State rulemaking." S. Rep. No. 98-166, 98th Cong. 1st Sess.

(1983) at 13; H. Rep. No. 98-51, 98th Cong. 1st Sess. (1983) at

8. With respect to the statutory language requiring iden-

tification of State imposed requirements, the legislative history

explains that:

Id.

. . . some LEAs have expressed concern that SEAs
could use this certification procedure [application
approval] as a mechanism for excessive regulation
of LEA activities. This amendment . . . regarding
identification of State rules addresses that con-
cern.

ED revised the State rulemaking regulation after the 1983

Technical Amendments. The new regulation states:

(1) Chapter 1 does not --
(i) Authorize States to issue rules, regulations,

or policies that apply to agencies operating Chapter
1 projects, except as related to State audits and
financial responsibilities; or

(ii) Encourage, preempt, or prohibit rules, regula-
tions, or policies issued under State law.

(2) If a State issues, pursuant to procedures
established by State law, any rules, regulations, or
policies relating to the administration and operation
of program.: funded under Chapter 1 (including those
based on State interpretation of any Federal statute,
regulation, or guideline), the State shall-

(i) Ensure that the rules, regulations, or policies
do not conflict with the provisions of --

(A) Chapter 1;
(B) The regulations in this part and 34 CFR Parts

200 through 203; or



-50-

(C) Other applicable Federal statutes and
regulations; and

(ii) Identify the State rules, regulations, or poli-
cies as State-imposed requirements.

S204.13(b), 51 FR 18412 (May 19, 1986).

Comments on the proposed regulation expressed concern that

the regulation could create problems between LEAs and SEAs and

could restrict the ability of SEAs to administer the program. 51

FR 18419 (May 19, 198C). ED declined to change the proposed regu-

lation and said, in part:

The provisions in S204.13(b) accurately reflect the
statutory provisions in section 591(d) of the ECIA
that were added by Pub. L. 98-211. Section 591(d)(1)
and S204.13(b)(1)(i) only specifically authorize a
State to issue rules and regulations related to
State audits and financial responsibilities.

Id. ED explained further:

However, as indicated in section 591(d)(2) and
S204.13(b)(1)(ii), a State is not preempted or pro-
hibited by Chapter 1 frrn issuing other rules when
those rules are issued pursuant to State law and
are not in conflict with the provisions of Chapter
1 or other applicable Federal statutes and regula-
tions. According to the House and Senate reports
accompanying the technical amendments, Congress
intended Chapter 1 to be neutral on the issue ,)f
State rulemaking. See H. Rep. 166, 98th Cong., 1st
Sess. 8 (1983); S. Rep. 166, 98th Cong., 1st Sess. 13

(1983).

Id. (Emphasis added.)

Relying on this analysis and the legislative history, ED

then offered a clarifying interpretation:

Thus, if State law permits, an SEA mi.., issue regula-
tions that relate to topics other than the State's
audit and financial responsibilities. As a rezult,

rou
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the SEA's responsibility for ensuring that agencies
that receive Chapter 1 funds in the State comply with
applicable Chapter 1 requirements should not be
impeded by S204.13(b).

Id. (Emphasis added.) ED did not include in the regulations any

examples of State regulations that would be "in conflict with the

provisions of Chapter 1."

The informal legal framework contains an example of how ED

interprets the new statutory requirement that States identify

State-imposed requirements. The example arises in the context of

the "inapplicability" of EDGAR to Chapter 1. In a 1986 letter,

ED responded to a State inquiry concerning an allowable costs

provision in EDGAR. ED said, in part:

You have based your request on the provision in . . .

[EDGAR] . . . . As you are aware, however, the provi-
sions in EDGAR do not apply to the Chapter 1 program.
See 47 Fed. Reg. 52343 (Nov. 19, 1982). Thus, appro-
val from the Department . . . is not required.

A State may, of course, choose to follow the provi-
sions in EDGAR in order to meet the f scal control and
fund accounting requirements of Chapter 1. The EDGAR
provisions however, then become State-imposed rules,
not Federal rules, and the State must identify such
rules as State-imposed requirements.

The legal framework for State rulemaking appears to be

internally consistent. It is, however, interesting that a State

which chooses to follow an "inapplicable" EDGAR req .lation must

identify the federal regulation as a State-imposed requirement.

SEA APPROVAL OF LEA APPLICATIONS

The statute provides that an LEA may receive a Chapter 1

grant if "it has on file with the [SEA] an application which
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',. . describes the programs and projects to be conducted for a

period of not more than three years" and if the LEA application

has been approved by the [SEA)." S556(a) of Chapter 1 (20

U.S.C. S3805(a)). The SEA's responsibility for approving LEA

applications is also referred to in S555(c) of Chapter 1 (20

U.S.C. S3804(c)) which governs program descriptions and provides

that an LEA may use Chapter 1 funds only for programs and

projects "which are designed to meet the special educational

needs of educationally deprived children . , and which are

included in an application for assistance approved by the [SEA)"

(emphasis added).

The Chapter 1 regulations indicate that an LEA's applica-

tion must include:

o a description of the Chapter 1 project to be
conducted;

o the th.surances required under S556(b) of Chapter
1; and

o the assurances required by 5436(b)(2) and (b)(3)
of GEPA.

S200.13(b), 47 FR 52345 (November 19, 1982).

Under S556(b) of Chapter 1, t'le LEA must assure the SEA

that:

o the LEA "will keep such records and provide such
information to the [SEA) as may be required for
fiscal audit and program evaluation (consistent
with the responsillilities of the rSEA) under
[Chapter 1))."

5
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o the Chapter 1 programs and projects described in
the application "are conducted in attendance areas
of such agency having the highest concentrations
of low-income children; or . . . are locate& in
all attendance areas of an agency which has a
uniformly high concentration of such children."

o the Chapter 1 programs and projects described in
the application are based upon an annual
assessment or educational needs which identifies
educationally deprived children in all eligible
attendance areas, requires, among the educationally
deprived children selected, the inclusion of those
children who have the greatest need for special
assistance, and and determines the needs of partic-
pating children with sufficient specificity to
ensure concentration on those needs."

o the Chapter 1 programs and projects described in
the application "are of sufficient size, scope, and
quality to give reasonable promise of substantial
progress toward meeting the special educational
needs of the children being served and are designed
and implemented in consultation with parents and
teachers of such children."

o the Chapter 1 programs and projects described in
the application "will bl evaluated in terms of
their effectiveness in achieving the goals set for
them, and that such evaluations shall include
objective measurements of educational achievement
in basic skills and a determination of whether
improved performance is sustained over a period of
more than one year, and that the results of such
evaluation will be considered by such agency in the
improvement of the programs and projects assisted
under this chapter"; and
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o the Chapter 1 programs and projects described in
the application "make provision for services to...
educationally deprived children attending private
elementary and secondary schools in accordance with
section 557" of Chapter 1.

§556(b) of Chapter 1 (20 U.S.C. S3805(b)).

In addition, under the applicable GEPA provisions, the LEA

must assure the SEA that:

o the "control of funds provided to the [LEA) under
. . . [Chapter 1) . . . and title to property
acquired with those funds will be it a public
agency" and "a public agency will administer those
funds and property;" and

o the LEA "will use fiscal control and fund account-
ing procedures that will ensure proper disbursement
of, and accounting for, Federal funds paid to that
agency under . . . [Chapter 1)."

S136(b)(2) and (b)(3) of GEPA (20 U.S.C. §1232e(b)(2) and

(b)(3)).41

The standards for SEA approval of an LEA application are

set forth in the statute and regulations. The statute provides

that an LEA application "shall be approved if it provides

assurances satisfactory to the [SEA) . . . ." 5556(b) of Chapter

41 The application assurances required by S436(b)(1) and (b)(4)-
(9) of GEPA do not apply to Chapter 1. S596(c) of ECIA (20
U.S.C. S3876(c)).
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1 (20 U.S.C. S3805(b )).42 The "Standards for approval" subsec-

tion of the regulation does not mention the required GEPA

assurances43, but merely states:

An SEA shall approve an LEA's application for funds,
if that application meets the requirements in Section
556 of Chapter 1.

42 After proposed Chapter 1 regulations were published for
public comment, several commenters recommended that the proposed
regulation on LEA applications be .evised to require the inclu-
sion of various types of additional information in LEA applica-
tions. The recommendations were rejected. As ED explained:

In the interest of preserving maximum flexibility for
SEAs and LEAs, the Secretary has decided not to spe-
cify information to be included in an LEA application
beyond that which is required by Section 556 of
Chapter 1. An SEA may decide what specific informa-
tion it needs to determine that an LEA's assurances
are satisfactory.

47 FR 52356 (November 19, 1982). ED also said that, "[e]ach SEA,
in accordance with its rulemaking authority in S200.59, may
determine what, if any, additional information it needs to
approve LEA applications." (Id.)

43 The December 1986 NFG, at 3, indicates that the GEPA
assurances need to be on file with the SEA and that the SEA may
have LEAs file these assurances one time and keep them on file
indefinitely.

60
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S200.14(a), 47 FR 52345 (November 19, 1982).44 SEA

approval of an application "does not relieve the LEA of its

responsibility to comply with all applicable requirementS."

§200.14(b), 47 FR 52345 (November 19, 1982).

The same standards apply to annual updates of the LEA appli-

cation. S200.14, 47 FR 52356 (November 19, 1982). According to

the regulations, an LEA must update its application annually by

submitting (1)"[d]ata showing that the LEA has maintained its

fiscal effort as required by Section 558(a) of Chapter 1" and (2)

a "budget for the expenditure of Chapter 1 funds." §200.13(c),

4A The Title 7 standards for SEA approval of LEA applications

put considerably less emphasis on assurances and specifically

linked application approval to other SEA Title I administrative

areas, e.g., audits, monitoring, complaint resolution, eva-

luation, and enforcement. After the Education Amendments of

1978, an SEA was required first to consider four factors and then

tc make three determinations before approving an LEA application.

The four factors to be considered, where pertinent, were: (1)

the results of federal and State audits of the LEA; (2) the

results of federal and State monitoring reports; (3) complaints

made by parents or others about the LEA's compliance with Title I

requirements; and (4) LEA Title I evaluations.

The three clAerminations, which were supposed to follow con-

sideration of the pertinent factors, were: (1) the LEA would use

the Title I funds in compliance with the Title I statute and

regulations, as well as GEPA and EDGAR, and State Title I rules

and regulations; (2) the LEA would use the Title I funds in

accordance with its approved application; and (3) the LEA was not

out of compliance with either a determination that the LEA had to

repay misspent Title I funds or a compliance agreement entered

into in lieu of withholding of payments. S164 of Title I (20

U.S.C. S2811); 34 CFR S200.110, 46 FR 5148-5149, January 19,

1981).
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47 FR 52345 (November 19, 1982). Furthermore, an LEA must update

information in the application when there are "substantial

changes in the number or needs of the children to be served or

the services to be provided." S200.13(d), 47 FR 52345 (November

19, 1982). In such cases, an "LEA shall submit a description of

those changeb to the SEA." Id.

The June 1983 NRG comments further on SEAs' discretion

with regard to the content of 'EA applications. The NRG states,

in part, at 4:

In connection with its role in approving an LEA's
application, the SEA may require the LEA to provide
information that the SEA needs in order to carry out
its responsibilities under Section 556 of Chapter 1.
. . . Each SEA has the discretion to prescribe the
ormat for LEA applications, and to determine what
specific information LEAs must present as part of
their applications. The SEA, however, may not use the
application process to impose requirements that are
inconsistent with the requirlments under Chapter 1 or
other applicable Federal statutes and regulations.45

Neither the 198_ NRG or the 1986 rRG, however, provide examples

of SEA requirements for LEA applications that would be "inconsis-

45 The December 1986 NRG, at 3, contains a similar statement
about SEA discretion concerning the content of LEA applications.
It also contains a statement not present in the June 1983 NRG:
The contents of the application must be sufficient to enable the
SEA to determine that Chapter 1 requirements are being met." NRG
at 3 (December 1986).

1.111rIMPF _
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tent with the requirements under Chapter 1."46

The Technical Amendments, which inserted some previously

superseded Title I provisions into Chapter 1, contain certain LEA

application-related
matters which expressly require SEA approval.

These include the requirements for SEA approval of:

o the "ranking by educational deprivation" school

targeting and selection option. 5556(d)(2) of

Chapter 1 (20 U.S.C. 53805(d)(2));

o the "skipping schools receiving comparable services"

targeting and selection option. 5556(d)(5) of

Chapter 1 (20 U.S.C. 53805(d)(2)); and

o the "school wide projects" option. 5556(d)(9) of

Chapter 1 (20 U.S.C. 53805(d)(9)) See 5133(b) of

Title I (20 U.S.C. 52752(b)).

The informal legal framework includes two documents which

refer to application approval. The portion of the ED Program

46 Under 5425 of GEPA (20 U.S.C. 12231b-2) an LEA has certain

due process and appeal rights if an SEA disapproves or fails to

approve its application or program in whole or in part. ED ini-

tially said 5425 of GEPA did not apply to Chapter 1. 47 FR 32858

(July 29, 1982).
After Congress disapproved the July 29, 1982 regulations, ED

still maintained that 5425 of GEPA did not apply to Chapter 1.

ED said, in part, "fsJection 425 only applies to programs in

which assistance is provided in 'accordance with ft State plan

approved by the Secretary.'
Chapter 1 is not such a program."

47 FR 52342 (November 19, 1982). ED did not mention that S425 of

GEPA expressly applied, by its own terms, to "the program pro-

vided for in Title I of the Elementary and Secondary Educatic.,::

Act of 1965." Nevertheless, the June 1983 NRG asserted, at 42,

that S425 of GEPA did not apply to Chapter 1.

There is no doubt, after the 1983 Technical Amendments, that

5425 of GEPA applies to Chapter 1. 5596 of ECIA (20 U.S.C.

S3876); 50 FR 18408 (Apr31 30, 1985), 51 FR 18407 (May 19, 1996).
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Review Guide concerning applications contains the following nota-

tions for federal monitors under the headings of "what to review"

and "possible problems":

What to Review Possible Problems....

State applications and in- SEA may not require all the
structions for LEAs and information it needs to
and State agencies. approve the project; vari-

ances from regulations and
NRG.

Other State and local com-
munications on applica-
tions.

SEAs' review process and
contacts with the LEAs.

Inaccurate or misleading com-
munications; lack of State
leadership to help LEAs
understand the requirements.

All applications approved as
submitted; no evidence that
LEAs are ever required to
revise applications.

ED Program Review Guide at 5 (August 1985).

To assist State and loca' auditors who are auditing the use

of federal funds by State and local governments, 0MB has

published a document entitled "Compliance Supplement for Single

Audits of State and Local Governments." (Revised April 1985)(the

0MB Compliance Supplement).47 The Chapter 1 portion of this

document describes, under various topic headings, compliance

requirements and suggested audit procedures. The part that con-

corns Chapter 1 applications states:

47 The April 1985 0MB Compliance Supplement does not reflect
changes made by the 1983 Technical Amendments.
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Compliance Requirements

An SEA may cyant Chapter 1 funds only to LEAs that

submit an application for a project to be conducted

during a period of rnt more than three fiscal yePrsf

An SEA shall approve an LEA's application for Chapter

1 furds if it includes a dea:ription of the Chapter 1

project to be conducted, the assurances required under

Section 556(b) o2 Chapter 1, and the assurances

required by Section 436(b)(2) and (b)(3) of GEPA.

(Public Law 97-35, sec. 556) (34 CFR 200.13-200.14)

Suggested Audit Procedures

o Review the SEA's system for reviewing LEA applica-

tions and awarding funds to LEAs and evaluate for

adequacy.

o Select a sample of accepted and rejected applica-

tions and determine if there is adherence to the

prescribed procedures.

Compliance Requirement

An LEA may use Chapter 1 funds only to meet the costs

of project activities that are designed and imple-

mented to meet the special educational needs of educa-

tionally deprived children identified under section

556(b)(2) of Chapter 1, are included in an application

approved by an SEA, and comply with all applicable

Chapter 1 requirements. (Public Law 97-35, sec.

555(c)) (34 CFR 200.52)

Suggested Audit Procedures

o Review the LEA's approved project application.

o Review expenditure records and supporting documen-

tation.

OMB Compliance Supplement (1985) at 2.

Except for a minor inconsistency, the legal framework for

SEA approval of LEA applications appears to be generally inter-

f3



Wally consistent. The minor inconsistency concerns the Chapter 1

regulation which says an SEA must approve an LEA's application if

it meets the requirements of 5556 of Chapter 1. Certain required

GEPA assurances, however, are not in 5556 of Chapter 1.

SEA MONITORING

Chapter 1 relies more heavily on assurances from LEAs than

did Title I. The Chapter 1 statute, however, does not contain a

provision expressly requiring SEAs to monitor LEAs with Chapter

1 programs.48 This is a significant change tic,m the status

accorded SEA monitoring under Title I. The Title I statute co,-,-

48 5435(b)(3)(A) and (E) of GEPA (20 U.S.C. S1232d(b)(3)(A) and
(E)) require that State applications assure the Secretary:

that the State will adopt and use proper methods of
administering each applicable program, including --

(A) monitoring of agencies, institutions, and
organizations responsible for carrying out each pro-
gram, and the enforcement of any obligations imposed
on those agencies, institutions, and organizations
under law,

* * *

(E) the correction of deficiencies in program
operations that are identified through monitoring . . .

These GEPA provisions do not apply to Chapter 1. 5596(c) of ECIA
(20 U.S.C. 53876(c)).

The 1983 Technical Amendments clarify the circumstances under
which an LEA can exclude funds for certain special state and
local programs from compliance with the supplement, not supplant
and comparability requirements. (See 5558(d) of Chapter 1; 20
U.S.C. S2807(d)). The amendment cross-references the standards
for such exclusions set forth in 5131(c) of Title I (20 U.S.C.
§2751(c)). One of the 5131(c) standards incorporated by
reference is that "the [SEA) monitors performance under the
program to assure that the requirements" pertaining to the exclu-
sion are ; Bt (emphasis added).



-62-

'tamed standards for SEA monitoring49 and for an SEA monitoring

an3 enforcement plan.50

Chapter 1 does provide implied authority for SEA monitoring.

LEAs that wish to receive Chapter 1 funds for LEA projects must

igve the SEA written assurances that:

o "the [LEA] will use fiscal control and fund

accounting procedures that will ensure proper dis-

bursement of, and accounting for, Federal funds

paid to that agency under . . .
[Chapter 1]," and

49 Title I required that a State adopt monitoring standards,

..). sistent with minimum standards established by the [Secretary],

7th:

(1) describe the purpose and scope of monitoring;

(2) specify the frequency of on-site visits;

(3) describe the procedures for issuing and responding

to monitoring reports, including but rot limited to

the period of time in which the SEA must issue its

reports, the period of tine in which the applicant

agency must respond and the appropriate follow-up by

the SEA;
(4) specify the methods for making monitoring reports

available to parents, state and local auditors and

other persons; and
(5) specify the methods for ensuring that noncompli-

ance practices are corrected.

5167 of Title I (20 U.S.C. S2814). The Title I regulations

established minimum standards for each of the above areas.

S200.151, 46 FR 5149-5150 (January 19, 1981.)

50 Title I required that SEAS submit a State monitoring and

enforcement plan at least once every three years. S171 of Title

I (20 U.S.C. S2821); $200.21, 46 FR 5142 (January 19, 1901).

Under S434(a) of GEPA (20 U.S.C. S1232c(a)) the Secretary "may

require" a State to submit a monitoring and enforcement plan

which provides, in part, "for periodic visits by State personnel

of programs administered by local agencies to determine whether

such programs are being conducted in accordance with such

requirements." Tnis GEPA provision does not apply to Chanter 1.

5596 (c, of ECIA (20 U.S.C. S3876(c)).
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o the control of f-nds provided to the [LE ") under
each program and title to property acquired with
program funds will be in a public agency and that
the public agency will administer such funds and
property."

S596(c) of ECIA (20 U.S.C. §3876(c); S436(b)(3) and (b)(2) of

GEPA (20 U.S.C. S1232(d)).

Also, the Chapter 1 regulaticns describe the vneral

responsibilities of an SEA as follows:

An SEA is responsible for ensuring that the agencies
that receive Chapter 1 funds in the State comply with
all statutory and regulatory provisions applicable to
Chapter 1.

S204.13(a), 51 FR 18412 (May 19, 1986). (S204.13(a) was

previously numbered as 5200.59, 47 FR 52349 (November 19,

198-) )51 A _nough these provisions do not expressly require

monitoring, they do provide implied 'authority for nionitoring.

ED permits States broad discretion in the area of moni-

toring. As ED said in response to a comment on the proposed

Chapter 1 regulations:

The statute does not require the Secretary to issue
regulations relating to monitoring by the SEA, and

51 For purposes of judicial review of determinations to withilold
payment of Chapter 1 funds for enforcement purposes, the statute
creates & presumption of compliance for SEAs and LEAs. S593(b)
of ECIA (20 U.S.C. S3873(b)). The legislative history emphasizes
that this presumption of compliance "is in no way intended to
relieve or change the responsibilities of the SEAs to ensure
compliance by LEAs with the provisions of Chapter 1." S. Rep. No.
98-166, 98th Zong. 1st Sess. (1983) at 13.

C8
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the Secretary believes that this matter is best left

to State determination.

47 FR 52356 (November 19, 1982,.

Consistent with this approach, neither the June 1983 NRG

nor the December 1986 NRG provide guidance on how SEAs may exer-

cise their implied authority to monitor LEA Chapter 1 programs

and projects.

The informal legal framework provides some sense of Federal

expectations concerning SEA monitoring. The ED Program Review

Guide, at 5, instructs Federal monitors on "what to review" and

"possible problems" when they examine SEA monitoring:

What to Review

SEA monitoring procedures,
guides and records;
schedule for current
year.

Possible Problems

Few visits to LEAs scheduled
or ccmpleted; few reports
to LEAs of SEA's monitor-
ing visits; no evidence
that SEA requires correc-
tive action.

The SEA portion of the 1986 ED monitoring guide, at xvi,

advis.'s federal auditors to:

Describe the SEA's monitoring procedures in terms of the

following:

(A) schedules, actual numbers of sites visited

during 85-86 school year

(B) use of monitoring instruments

(C) reports and responses
(D) enforcement of corrective actions.

The 1985 ED Program Review Guide and the 1986 ED monitoring

guide reveal federal expectations that ars! not aedressed by the

statute, regulations, or NRG. The part of the 1986 Program
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Review Guids concerning State monitoring describes as "possible

problems" such matters as "few reports to LEAs of SEA's moni-

torins visits" and "no evidence that SEA requires corrective

action." The part of the 1986 ED monitoring guide concerning SEA

monitoring procedures refers to monitoring schedules, monitoring

instruments, and reports and responses. SEAs may understand that

they are expected to have monitoring schedules, to use monitoring

instruments, to issue reports to LEAs after monitoring visits and

to require any necessary corrective action after monitoring, but

these expectations do not arise from any standards for SEA moni-

toring in the statute, regulations or NRG.

STATE AUDITS

The Chapter 1 statute does not contain a separate provision

expressly requiring State audits.52 The early Chapter 1 regu-

52 ED has explained that "la]uthority to require audits is
derived from several sources; Sections 555(d) and 556(b) of the
ECIA; Section 452 of GEPA, Section 1744 of the Omnibus Budget
Reconciliation Act of 1981; Sections 3, 4, and 6 of the Inspector
General Act of 1978; and Section 202 of the Intergovernmental
Cooperation Act of 1968." 47 FR 52360 (November 19, 1982).

Under S434(a)(2) of GEPA (20 U.S.C. §1232c(a)(2)), the
Secretary "may require a State to submit a monitoring and enforce-
ment plan which provides, in part, "for periodic audits of
expenditures . . . by auditors of the State or other auditors not
under the control, direction, or supervision of the (LEA)."
According to S596(c) of ECIA (20 U.S.C. S3876(c)), S434 of GEPA
does not apply to Chapter 1 except to the extent that the section
"relate[s] to fiscal control and fund accounting procedures . . .

." The Secretary "has indicated that the provision in section
434 [of GEPA] that applies to Chapter 1 is subsection (a)(2)
pertaining to the Secretary's discretionary authori_y to request
a plan on audits." 51 FR 18407 (May 19, 1986).

70
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.lati,)ns state, in part:

Any state or local government that receives Chapter 1

funds shall comply with the audit requirements in 34

CFR 574.62.

5200.57(b), 47 FR 52348 (November 19, 1982). The EDGAR regula-

tions, in 34 CFR 574.62, implement the State and local government

audit requirements
contained in Attachment P to OMB Circular

A-102. 1..ese requirements concern organizationwide audits rather

than audits of single grants like Chapter 1.53 OMB has also

issued a compliance supplement to Attachment P. This supplement

contains information on the major compliance requirements of

53 The legislative history of the Single Audit Act traced the

recent history of OMB Circular A-102. Referring to a previous

committee report, the legislative history said:

The report noted that the Office of Management and

Budget had revised its Circulars A-102 and A-110 in

the mid-1970s to require grant recipients to obtain

organizationwide financial and compliance audits, but

concluded at additional OMB guidance and a stronger

OMB management role were necessary to improve Federal

grant auditing procedures . . . .

Issued by OMB in October 1979 in response to these

reports, Attachment P to Circular A-102 requires each

State and local government receiving Federal financial

assistance to obtain an organization-wide financial

and compliance audit of its operations at least once

every two years. Such audits must be conducted in

accordance with GAO's "Standards for Audit of

Governmental Organizations, Programs, Activities, and

Functions;" "Guidelines for Financial and Compliance

Audits of Federally Assisted Programs," . . .

generally accepted auditing standards issued by the

American Institute of Certified Public Accountants

(A1CPA); and any compliance supplements approved by

OMB.

H. Rep. No. 98-708, 98th Cong. 2d Sess. (1984) at 4-5 (footnotes
[continued on next page]
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Chapter 1 for review as part of organization-wide audits.54

The June 1983 NRG, at 18, discusses State audit respon-

sibilities as follows:

Section 200.57(b) of the regulations provides that any
State or local government that receives Chapter 1
funds must comply with the audit requirements in 34
CFR 74.62. Section 74.62 provides for independent
audits of financial operations, including compliance
with certain provisions of Federal laws and rgula-
tions. The requirments are established to ensure that
audits are made on an organizationwide basis, rather
than on a grant-by-grant basis. As recipients of
Federal financial assistance, SEAs are responsible for
ensuring that the single, organizationwide audits of

53 [continued from previous page]
omitted). On July 20, 1982, ED published in the Federal Register
final rules amending EDGAR to incorporate the 1079 Attachment P
requirements for audits on an organizationwide basis, rather than
a grant-by-grant basis.

54 As the legislative history of the Single Audit Act states:

To assist auditors in testing Federal programs for
compliance with applicable requirements, OMB, in
August 1980, issued a supplement to Attachment P
listing the major compliance requirements of 60
Federal grant programs, representing approximately 90
percent of total Federal aid to State and local
governments. The supplement was revised in December
1982 to reflect changes in program requirements, and
is currently being revised again to add the compliance
requirements of recently enacted programs.

H. Rep. No. 98-708, 98th Cong. 2d Sess. (1984) at 5.

7
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subrecipients required by 574.62 are conducted.55

The Attachment P audit requirements were reflected in the

Single Audit Act of 1984 which contains audit re-uirements for

State and local governments that receive Federal financial assis-

tance. In April 1985, however, 0MB issue 0MB Circular A-128

(Uniform Audit Requirements for State and Local Governments)

which superseded the Attachment P audit requirements of 0MB

Circular A-102. 50 FR 30253 (August 8, 1985).56 Ea, which was

revising a portion of the Chap.:er 1 regulations when 0MB Circular

A-128 was issued, decided to promulgatr. separate regulations for

the Single Audit Act. Consequently, when revised portions of the

55 mhe Title I statute contained specific requirements for

audits to determine, at a minimum, the fiscal integrity of finan-

cial transactions and reports and compliance with applicable

legal requirements S170(a) of Title I (20 U.S.C. S2817(a)).

Title I also required that SEAs have written audit res3lution

procedures which met minimum standards established by the

Commissioner. 5170(b) of .iitle I (20 U.S.C. S2817(b)). Misspent

or misapplied Title i funds had to be repaid when the audit reso-

lution process determined this. 5170(c) of Title (20 U.S.C.

S2817(c)). LEAs could appeal final SEA audit determinations to

the Commissioner and the Commissioner was authorized to take

collection, action when there finally a failure to repay misspent

or misapplied Title I funds. S170(d) and (e) of Title I (20

U.S.C. S2817(d) and (e)); SS200.190-200.196, 45 FR 5153-5154

(January 19, 1981).

56 A draft of 0MB Circular A-128 was published in the Federal

Ret-ister. 49 FR 50134 (December 26, 1984).

7 '0
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Chapter 1 regulations were issued in 1985,57 they did not

incorporate the requirements of the Single Audit Act.

The subsequent Single ...udit Act regulations state the

following with respect to the obligation to audit:

a. State or local governments that receive $100,000
or more a year in Federal financial assistance shall
have an audit made in accordance with this appendix
[to the regulations].
b. State or local governments that receive between

$25,000 and $100,000 a year shall have an audit made
in accordance with this appendix [to the regulations]
or in accordance with Federal laws and regulations
governing the programs they participate in.

c. State or local governments tblt receive less
than $25,000 a year shall be exempt from compliance
with the Act and other Federal audit requirements.
These State and local governments shall be governed by
audit requirf .ents prescribed by State or local law or
regulation.

§74.62, Appendix G, para. 2 a-c, 50 FR 37358 (September 13,

1985).

ED requires compliance with the Single Audit Act for any

State or local government's fiscal years that begin after

December 31, 1984. S204.11(b)(1), 51 FR 18412 (May 9, 1986)

57 With respect to state and local audit responsibilities, the
revised chapter 1 regulations say:

tizzy state or local government that receives Chapter 1
funds shall comply with the audit requirements in 34
CFR 74.62 which implements the Office of Management
and Budget Circular A-102, Attachment P.

§204.11, 50 FR 18416 (April 30, 1985).

7
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The required frequency of audits is specified in the

regulations:

Audits shall be made annually unless the State or

local government has, by January 1, 1987, a const cu-

tional or statutory requirement for less frequent *.

audits. !?or those governments, the cognisant

[Federal) agency shall permit biennial audits,

covering both years, if the government so requests.

It shall also honor requests for biensLial audits by

governments that have an administrative policy calling

for audits less frequent than annual. but only for

fiscal years beginning before January 1, 1987.

574.62, Appendix G, para. 5, 50 FR 37359 (September 13, 1985).

The regulations also provide that:

o The audit be made by "an independent auditor in

accordance with generally accepted government

auditing standards covering financial and

compliance audits."

o The audit cover "the entire operations of a State

or local government or, at the option of that

government, it may cover departments, agencies or

establishments that received, expended, or other-

wise administered Federal financial assistance

during the year. However, if a .;*..ate or local

government receives $25,000 or more in General

Revenue Sharing Funds in a fiscal year, it shall

have an audit ..)f its entire operations. A series

of audits of individual departments, agencies, and

establishments for the same fiscal year may be con-

sidered a single audit."

574.62, Appendix G, para. 4a and 4b, 50 FR 37358 (September 13,

1985).

The independent auditor must examine financial statements,

fiscal controls, and compliance. The auditor must determine

whether:

(1) The financial statements of the government,

department, agency or establishment present fairly its

financial position and the results of its financial

operations in accordance with generally accepted

accounting principles;



-71-

(2) The organization has internal accounting and
other control systems to ovide reasonable assurance

that it is managing Federal financial assistance
programs in compliance with applicable law ani
regulations; and

(3' The organization has complied with law and
regulations that may have material effect on its
financial statements and on each major Federal
assistance program.58

S74.62, Appendix G, para. 4d(1) (3), 50 FR 37356 (September. 13,

1985). The regulations contain detailei requirements about how

the auditor is to make these determinations 574.62, Appendix G,

58 An attachment to Appendix G defines a "Major Federal Assis-
tance Program" as follows:

Major Federal Assistance Program," for State and local
governments having Federal assistance expenditures be-
tween $100,000 and $100,000,000, means any program for
which Federal expenditures during the applicable year
exceed the larger of $300,000, or 3 percent of such total
expenditures.
Where total expenditures of Federal assistance exceed

$100,000,000, the following criteria apply:

Total expenditures of Federal financial Major Federal
assistance for all programs assistance

program means
any program

More than But less than exceeds

$100 million . .

$1 billion . . .

$2 billion . . .

$3 billion . . .

$4 billion . . .

S5 billion . . .

$6 billion . . .

Over $7 billion.

$1 billion $3 million
$2 billion $4 million
$3 billion $7 million
$4 billion $10 million
$5 billion $13 million
$6 billion $16 million
$7 billion $19 million

$20 million

50 FR 37361 (September 13, 1985).

7J
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. para. 6, 50 FR 37359 (September 13, 1985).59

LEAs are considered "subrecipients" under the Single Audit

Act. Stat, governments that ?rovide $25,000 oz more in Federal

financial assistance to an LEA in a fiscal year must:

o determine whethe' the LEA has met the audit

requirements in One regulations;

o determine whether the LEA spent Federal funds in

accordance with applicable laws and

regulations;60

o ensure that appropriate corrective action is taken

within six months after receipt of the audit report

in instances of noncompliance with Federal laws and

regulations;

o consider whether LEA audits necessitate adjustment of

the LEA's own records; and

c require each LEA to permit independent auditors to

have access to records and financial statements as

necessary to comply with audit regulations.

§74.62, Appendix G, para. 7a-e, 50 FR 37359 (September 13, 1985).

The regulations require that audit reports be prepared at

the completion of the audit. Among the matters which must be

59 The regulations indicate that the "principal compliance

requirements of the largest Federal aid programs may be ascer-

tained by referring to the Compliance Supplement for Single

Audits of State Lnd Local Governments, issued by OMB and

available from tLe Government Printing Office." §74.62, Appenaix

G, para. 6(c), 50 FR 37359 (September 13, 1985).

60 This may be accomplished by reviewing an audit of the LEA

made in accordance with the regulations "or through other means

(e.g., program reviews)" if the LEA has not yet had such an

audit. §74.62, Appendix G, para. 7b., 50 FR 37359 (September 13,

19P5).

7"
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included in the audit report are the auditor's compliance find-

ings. The auditor report on compliance must contain:

o "A statement of positive assurance with respect
to those items tested for compliance, including
compliance with law and regulations pertaining to
financial reports and claims, for advances and
reimbursements:"

o "Negative assurance on those items not tested;"

LA summary of all instances of noncompliance;" and

o "An identification of total amounts questioned, if
any, for each ',Jderal assistance award, as a result
of noncompliance "

S74.62, Appendix G, parn. lla.(3), 50 FR 37359 (September 13,

1985).

The auditor must submit the audit report(s) to the organi-

zation audited, and to those requiring or arranging for the

audit. S74.62, Appendix G, plra. llf., 50 FR 37360 (September 13,

1985). LEAs must submit copios to SEAs. Id.

The 1986 Chapter 1 regulations implems.nting the Technical

Amendments state:

Any State or local government that receives Chapter 1
funds shall comply with the audit requirements in
the Single Audit Act of 19R4 and the regulations
in 34 CFR 74.62 with respect to any of the government's
fiscal years that begin after December 31, 1914.

S204.11(b)(1), 51 FR 18412 (May 19, 1986).61

61 The December 1986 NRG does not discus'' audits. ED has
indicated that audits and other topics will be discussed in a
separate NRG for Part 204 of the Chapter 1 regulations.
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The Chapter 1 regulations governing State and local audits

require that an LEA "repay to the SEA the amount of Chapter 1

funds determined by the State not to hai/e been spent in accor-

dance with tpplicable law." 5204.11(b)(2)(i), 50 FR 18417 (April

30, 1985).62 If the SEA recovers the misspent funds from an

LEA while they are still available for obligation under 5412(b)

of GEPA, the SEA must treat the recovered funds as Chapter 1

funds and must choose one of the following three options:

o reallocate the funds for proper use to eligible

LEAs other than the LEA that misspent thee funds;

o return the funds to the LEA from which they were

recovered; or

62 The Chapter i. regulations do not discuss an LEA's due process

and appeal rights under 5425 of GEPA (20 U.S.C. 1231b-2). Under

5425 of GEPA, an LEA has certain due process and appeal rights

when an SEA orders "in accordance with a final State audit reso-

lution determination, the repayment of misspent or misapplied

Federal funds." ED initially said S425 of GSPA did not apply to

Chapter 1. 47 FR 32358 (July 29, 1982).

After Congress disapproved the July 29, 1982 regulations, ED

still maintained that S425 of GEPA did not apply to Chapter 1.

ED said, in part, "(s)ection 425 only applies to programs in

which assistance is provided 'in accordance with a State plan

approved by the Secretary.' Chapter 1 is not such a program."

47 FR 52342 (November 19, 1982). ED did not mention that 5425 of

GEPA expressly applied, by its own terms, to "the program pro-

vided for in Title I of the Elementary and Secondary Education

act of 1965." Nevertheless, the June lc.:83 NRG asserted, at 42,

that 5425 of GEPA aid not apply to Chapter 1.

There is not doubt, after the 1983 Technical Amendments, that

5425 of GEPA applies to Chapter 1. 5596 of ECIA (20 U.S.C.

S3876); 50 FR 18408 (April 30, 1985), 51 FR 18407 (May 19, 1986).

ED's regulations implementing the Single Audit Act, hovever, do

not discuss the
applicability of S 425 of GEPA. 50 FR

37356-37361 (April 30, 1985).

7b)

1
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o return the funds to ED.

S204.11(b)(ii)(A)(1)-(3), 50 FR 18417 (April 30, 1985). If the

recovered funds are no longer available for ooligation under

S412(b) of GFPA, the SEA must return the funds to ED.

S204.11(b)(iii), 50 FR 18417 (April 30, 1985).

The informal legal framework addresses auditing in three

documents. The 1985 ED Program Review Guide, at 4, advises

Federal monitors about "what to review" and "possible problems"

when examining how States carry out their au&t responsibilities:

What to Review Possible Problems

State auditing, nature
scope, impact on LEAs;
use of the OMB com-
pliance supplement.

SEA'S response to and
implementation of Fed-
eral and State audit
recommendations.

SEA's procedures for
resolving LEA and State
agency A-102-P audits.

No regular so.thedules; very
little State guidance; no
implementation of A-102-P;
no compliance auditing;
audits not done at least
every two years.

SEA not following through on
audit recommendations.

No e',tablished timelines;
lack of documentation that
procedural and monetary
findings are resolved.

The SEA portion of the 1986 ED monitoring guide, at iv-v,

tells federal monitors to:

o Describe the SEA's policy for State audits; include
the nature, scope and their impact on LEAs.

o Describe the State's response to and implementation
of recommendations made as a result of Federal and
State audit findings.

80
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o Describe the SEA's procedure for resolving LEA and

State agency audP

The Chapter 1 part of the 0MB Compliance Supplement for

Single Audits of State and Local Governments (1985) contains

"compliance requirements" and "suggested audit procedures" under

the following major headings:

o Types of services allowed or unallowed;

o Eligibility;

o Matching, level of effort, and/or earmarking

requirements;

o Reporting requirements; and

o Special tests and provisions

The relevant "compliance requirements" and "suggested audit

procedures" are described in other sections of the paper, e.g.,

application approval, supplement not supplant, comparability,

carryover of funds, etc.

The legal framework for State and local audits is generally

consistent, except that the 1985 0MB Compliance Supplement does

not reflect the 1983 Technical Amendments and the 1985 ED Program

Review Guide refers to 0MB Circular A-102's Attachmen.: P rather

than the Single Audit Act and 0MB Circular A-128. These appear

to be the result of delays in updating these documents rather

than policy inconsistencies.

STATE ENFORCEMEAT MECHANISMS

SEAs can use application approval, monitoring, and auditing

8
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to identify noncompliance and to enforce Chapter 1 requirements.

Chapter 1 does not contain a separate provision authorizing

SEAs to suspend or withhold payments of Chapter 1 funds as an

enforcement mechanism.63 SEA authority to suspend or withhold

Chapter 1 payments has been clouded by the dispute over the

applicablity of GEPA to Chapter 1. Section 434(b)(2) and (b)(3,

of GEPA (20 U.S.C. S1232c) authorize SEAS to suspend or withhold

payments to "enforce the Federal requirements under any appli-

cable program." Section 434(b)(2) of GEPA provides that an 3EA

may

. . . suspend payments to any local agency, in whole
or in part under the program if the State has reasc,n
to believe that the local agency has failed substan-
tially to comply with any of such requirements, except
that (A) the state shall not suspend such payments
until 15 days after the state provides a local agency
an opportunity to show cause why Fuch action should
not be taken and (B) no such suspension shall continue
in effect longer than 60 days unless the state within
such period provides the [required] notice for a
hearing.

63 In the Education Amendments of 1978, Congress clarified the
authority of SEAs to suspr.id and to withhold payments under Title
I. The legislative histo'i of the 1978 Amendments discussed the
Congressional rationale for this clarification and stated that
"NIE analyzed the authority of [SEAs] to enforce Title I require-
ments, and found that although the states had implied authority
to withhold or suspend funds, the manrer in which states imple-
mented this authority was 'quite inconsistent.'" S. Rep. No.
95-856, 95th Cong. 2d Sess. (1978), at 61. In response to this
finding, Title I contained express authority for SEAs to suspend
and withhold Title I payments. S169 of Title I (20 U.S.C.
S2816).

P
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Section 434(b)(3) of GEPA indicates that an SEA may

. . . withhold payments, in whole or in part, under

any such program if the State finds, after reasonable

notice and opportunity for hearing before an impartial

hearing officer, that the local agency has failed

substantially to comply with any of the requirements.

Any withholding of payments . . . shall continue

until the State is satisfied that there is no longer a

failure to comply substantially with any of such

requirements.

As originally enacted, 5596(a) of ECIA indicates, in part,

that 5434 of GEPA does not apply to Chapter 1 (except to the

extent it relates to "fiscal control and fund accounting

procedures") and does not "authorize the Secretary . . . to take

any actions not specifically authorized by" ECIA.

The preface to the early Chapter 1 regulations also

indicates that 5434 of GEPA does not apply to Chapter 1 except to

na extent that it relates to fiscal control and fund accounting

procedures. 4' FR 52342 (November 19, 1982,, One commenter

ot,iieved that the authority for SEAS to suspend or withhold funds

related to "fiscal control" and that 5434kb)(2) and (b)(3) of

GEPA should apply to Chapter 1. ED disagreed.

The Secretary interprets the terms 'fiscal control"

end "fund accounting" to refer only to activities that

relate to the manner in which accountability is main-

tained for the expenditure of Chapter 1 funds.

Withholding of funds by an SEA is essentially an en-

forcement activity not directly related to account-

ability for program funds.

The early Chapter 1 regulations do not contain any provi-

sion expressly authorizing SEAS to suspend or withhold Chapter 1
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payments. The June 1983 NRG, at 42, indicates that S434(b)(2)

and (b)(3) of GEPA do not apply to Chapter 1.

Congress disagreed. The legi.lative history of the 1983

Technical Amendments indicates that Congress considered SEA

authority to suspend or withhold payments to be related to fiscal

control and fund accounting procedures:

As regards the applicability of Section 434 of GEPA
to ECIA, the Committee particularly note-4 subsections
434(b) (2' and (3) of GEPA. These sections related to
SEA suspension and withholding of payments to LEAs
that have failed to comply with Federal program
requirements. These sections therefore deal with
fiscal control and fund accounting procedures and as
such shall be considered applicable to ECIA.

H. Rep. No. 98-51, 98th Cong. 1st Sess. (1983) at 9. See S. Rep.

No. 98-166, 98th Cong. 1st Sess. (1983) at 14.

In the 1983 Technical Amendments, §596(c) of ECIA (20

U.S.C. §3876(c)) provides, in part, that 5434 of GEPA does not

apply to Chapter 1 except to the extent it "relaters] to fiscal

control and fund accounting procedures." This is the same as

what the original Chapter 1 statute said aoout applicability of

S434 of GEPA to Chapter 1.

In April 1985, ED issued a revised portion of the Chapter 1

regulations, primarily concerning due process procedures. In

discussing the applicability of GEPA, ED said that S434 of GEPA

did not apply to Chapter 1 except to the extent it related to

fiscal control and fund accounting procedures. 50 FR 18408
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(April 30, 1985). ED did not mention SW, authority to suspend or

withhold payments under S434(b)(2) and (b)(3) of GEPA.

The introduction preceding the 1986 Chapter 1 regulations

(implementing the Technia1 Amendments) indicates ED gavethe

matter additional consideration. As the discussion preceding the

regulations states:

Upon further consideration in conjunction with the

review of GEPA applicability in Pub. L. 98-211, the

Secretary has determined that section 434(h) (2) and

(3) relating to SEA suspension and withholdini, of

payments to LEAs that have failed to comply with

Federal program requirements also deals with fiscal

control and fund accounting procedures and is there-

fore applicable to Chapter 1.

51 ?R 18407 (May 10, 1986). The regulations, however, do not

contain a section concerning SEA au*z.hor',:y to suspend or withhold

Chapter 1 payments under S434(b)(2) and (b)(3) of GEPA.

After the 1986 Chapter 1 regulations were published, a

State wrote to ED and asked for comments on the State's policies

for withholding Chapter 1 funds and for entering into a compli-

ance agreement." The State proposed to use a compliance

64 Title I had authorized comrliance agreements for SEAs to

suspend the initiation con;,nuation of a withholding action.

§169(c) of Title I (20 U.S.C. 52816(c)). Chapter 1 does not con-

tain express statutory authority for compliance agreements. In

fact, when a commenter on the 1982 regulations asked if the State

rulemaking provision authorized SEA.3 to enter into compliance

agreements with applicant agencies, ED said:

There is no specific authority in Chapter 1 authoriz-

ing SEAS to enter into compliance agreements with LEAs.

47 FR 52361 (November 19, 1982).
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' agreement (which it called a "repayment agreement") when an LEA's

violation was not serious enough to warrant withholding of funds

or when the LEA only needed a short time to correct a violation.

The State's proposed policies also relied on provisions in EDGAR

concerning suspension of funding. ED advised that the policies

were "allowable" and said:

Under the repayment and witt.holdjng nrocedures, 'your
agency notifies the [LEAs] of the withholding provi-
sions in Section 434 of [CEPA], Sections 74.113 and
74.114 of [EDGAR] and section 204.11 of the Chapter 1
regulations. Repayment agreements may be implemented
in lieu of withholding. The repayment agreement may
be a remedy that is legally available and appropriate
in certain circumstances in accordance with Section
74.113(a) of EDGAR. As you know, except for Section
74.62, EDGAR applies to Chapter 1 only if the State
determines that it applies.

Program implementers may not have perceived ED as being

completely consistent in two ED statements on SEA use of

compliance agreements in lieu of withholding. Title I expressly

authorized such compliance agreements. Chapter 1 does not

expressly authorize them. When ED was asked in 1982 if the

Chapter 1 regulation on State rulemaking authorized SEAs to enter

into compliance agreements wi'h applicant agencies, ED did not

give a direct "yes" or "no" answer. Instead, ED carefully and

accurately said there was "no specific authority in Chapter 1

authorizing SEAs to enter into compliance agreements with LEAs".

47 FR 52361 (November 19, 1982). When ED was asked by a St%te in

1986 if the SEA could use a "repayment agreements (which was
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really a compliance agreement since it did not involve any

repayment and was to be used in lieu of withholding), ED

cautiously said that the State policy was "allowable "; that

"tr]epayment agreements may be implemented in lieu of wi-h-

holding"; and that the repayment agreemE "may be a remedy that

is legally available and appropriate in certain circumstances" in

accordance with EDGAR (which, of course, applies to Chapter 1

only if a State determines it applies).

Given the precise language ED has used in those two

situations, it is difficult to assert a direct inconsistency.

When we cut through the caution to the essence, however, ED said

in 1982 that Chapter 1 did not specifically authorize a

compliance agreement and then essentially said in 1986 that a

State policy for compliance agreements was "allowable". This was

not a direct contradiction, but program implementers may not have

perceived the two signals ae, being totally consistent.

STATE EVALUATION, RECORD REEPIFG, AND REPORTING

ECIA includes two provisions pertaining to program evalu-

ation by States. Section 51)5(e) of C&Iapter 1 (20 U.S.C.

S3804(E;), added by the 1983 Technical Amendments, provides1

Each State educational agency shall --

(1) conduct an evaluation of the programs assisted

under this chapter at least every two years and shall

make public the results of that evaluation; and

8
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(2) collect data on the race, age, and gender of
children served by the programs assisted under this
chapter and on the number of children served by
grade-level under the programs assisted under this
chapter.65

Section 591(b) of ECIA (20 U.S.C. S3871(b)) precludes the

Secrc*.ary from issuing regulations "relating to the details of

evaluating programs and projects by State and local educe-

tional agencies."66

The Chapter 1 regulations maintain that States, to meet

their obligation *o "conduct an evaluation," may aggregate evalua-

tion data from local educational agency "objective measurements

cf educational achievement in basic skills," and report statewide

totals. 5204.23(a)(2), 51 P.R. 18413 (May 19, 1986).67 The

1986 NRG, at 41, suggests, "To obtain uniform data, the SEA may

wish to require that its L As use specific instruments to measure

achievement or specific evaluation designs." The NRG then

65 The Senate committee recommended 5555(e) "Irlecognizing the
need for clearer guidance to underscore the value of evaluation."
F. Rep. No. 98-166, 98th Cong, 1st Sess 21983), at 8.

66 Prior to Chapter 1, 5172 of Title I and GEPA S435(b)(4) and
(6) had required State evaluation reports as well as additional
reports needer: by federal officials to carry out their program
oversight responsibilities.

67 Responding to a comment that "aggregatior of data does not
constitute conducting an evaluation and, therefore, does not meet
the statuto: requirement," the Department said:

[continued on next page)
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reprints the 1981 Title I regulations describing previously

required evaluation models.

The Chapter 1 regulations, in S204.23(a)(ii), also require

that data on Chapter 1 participants' race, age, gender, and

67 [continued from previous page]

The Secretary does not interpret the statutory require-

ment that SEAs "conduct an evaluation" to mean that

SEAS must gather all original data. Rather, if they

wish, SEAS may design systemI that would allow them to

aggregate local information, analyze it, and from this

data, provide a state-wide evaluation of the Chapter 1

program. This approach would not only meet the statu-

tory requirement but would provide ighly useful data

on a statewide basis of the success of the program,

would allow for comparis.,ns between State averages and

local achievements, would provide infostion for com-

parisons among States, and may allow further aggrega-

tion of information from States choosing this option

to give national results. [51 FR 184231

ED's response addresses the question whether States must gather

their own objective basic skills achievement data, or may simply

aggregate ;EA achievement data; but it does not address the more

fundamental question raised by the comment: When nongress says

"conduct an evaluation," does Congress mean merely "gather objec-

tive basic skills achievement data"? If guidance on this

question were to be drawn from GEPA S417, the congressional

requirement for "ldern1 evaluation of federal education programs,

the answer might be no. In that law Congress 4eemed evaluation

to include qualitative as well as quanti*ative assessment of

program effectiveness, IA:cluding progress made in achieving

qualitative goals related to program purposes. GEPA S417 also

deems recommendations for improvement and plans for corrective

action to be integral to evaluation. See pages 39-40 of this

paper. Nevertheless, one might draw a contrary inference from

GEPA S417--that Congress's failure to put in §555(e) of Chapter 1

language similar to that in GEPA §417 means Congress does not

want State Chapter 1 evaluations to be as comprehensive in scope

as evaluations for other education programs. There is no direct

evidence in Chapter 1 legislative history supporting this

inference, however; one would have to draw support from the

general congressional intent that ECIA be less prescriptive. But

see note 65, above.

SJ
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number-by-grade-level be collected annually.68

Section 596(c) of ECIA (20 U.S.C. 53876(c)) excludes the

Chapter 1 pronram from coverage under most of GEPA 5435 (20

U.S.C. 51232d); thus, the State evaluation requirements of

5435(b)(3), (4), and (6) do not apply to Chapter 1.69

The SEA portion of the 1986 ED monitoring guide, at ix-x,

instructs federal monitors as follows:

68 Responding to a suggestion that this data be collected every
twn years, the Department said, "Chapter 1 requires SEAs to
collect data on 'children served by the programs assessed under
[Chapter 11 . . ..' To allow biennial data collection would eli-
minate counts of children served in the alternate years." 51 FR
p.8422 (May 19, 1986) .

69 §435(b)(3), (4) and (6) of GEPA (20 U.S.C. 51232d) requires,
in part, that a State application assure the Secretary:

(3) that the State will adopt and use proper
methods of administering each applicable nrogram,
including --

* * *

(E) the correction of deficienc..es in program opera-
tions that are identified through . . . evaluation;

(4) that the State will evaluate the effectiveness
of covered programs in meeting their statutory objec-
tives, at such intervals (not less often than once
every three years) and in accordante with such proce-
dures as the [Secretary] may prescrib ..)57 regulation,

and that the State will cooperate in carrying out any
evaluation of each program conducted by or for the
Secretary or other Federal official;

* * *

(6) that the State will make reports to the
[Secretary] (including reports on the results of eva-
luations required under paragraph (4)) as may reaso-
nably be necessary to enabl.! the [Secretary] to
perform his duties under each program, ana that the
State will maintain such records, in accordance with
the requirements of section 437 of this Act, and
afford access to the records as the [Secretary] may
find necessary to carry out his duties.

JO
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o Describe the procedures the SEA has developed to

determine that Chapter 1 projects will be evaluated

in terms of their effectiveness in achieving the

goals set for them.

o Describe the procedure the SEA has developed to

ensure that the evaluations include objective

measurements of educational achieveilent in basic

sills.

o Describe the procedure the SEA has developed to

ensure that the results of the '.-evaluations are

considered by LEAs in program improvement.

o Describe the procedure the SEA has developed to

ensure that LEAs determine whether improved perfor-

mance is sustained over a period of more thar one

year (sustained effects studies).

o What procedures have the SEA developed to evaluate

the Chapter 1 program every two years.

GEPA S406A(a) (20 U.S.C. S1221e-la(a)), a reporting obliga-

tion, is applicable to the Chapter 1 program. For each federal

education program they administer, States must submit an annual

public report indicating the funds made available to them from

each applicable federal appropriation act, and listing all grants

and contracts made.

The record keeping obligations of State officials are found

in three provis3.ns, one in Chapter 1 and two in GEPA. Sectixl

555(d) of Chapter 1 (2u U.S.C. S3804(d)) requires each SEA to

"keep such records and provide such information to the Secretary

as may be required for fiscal audit and program evaluation."

GE-A S437(a) (20 U.S.C. S1232F(a)) requires states to:

keep records which fully disclose the amount and dis-

position . . . of those funds, total cost of the acti-

vity for which the funds are used, the share of 'llat

cost provided from other sources, and such other

records as will facilitate Ln effective audit.

9 I
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The Chapter 1 regulations repeat these requirements, and,

in addition, require keeping of records needed to "show compli-

ance with Chapter 1 requirements." 204.10(b)(1) and t2).

Under 5596(c) of ECIA (20 U.S.C. S3876(c)), the portions of

GEPA S435 which "relate to fiscal control and fund accounting

procedures" apply to State administration of Chapter 1. Section

435(b)(5) of GEPA (20 U.S.C. 51232d(b)(5)) requires each State,

in submitting its application for Chapter 1 funds, to assure

"that the State will use fiscal control and fund accounting pro-

cedures that will ensure proper disbursement of, and accounting

for, Federal funds paid to the State." The Chapter 1 regulations

repeat this requirement. S204.10(a), 50 F.R. 18416 (April 30,

1985).70

Under GEPA §437(a) and S204.10(c)(1) of the Chapter 1 regu-

lations, all required records must be retained for five years

after the completion of the activity to which they pertain. The

70 Section 204.10 of the regulations is, with nonsubstantive
exceptions, identical to S200.56 of the November 19, 1982 Chapter
1 regulations. The previous Title I regulations had been similar
in content, with an additional requirement to retain "[r]ecords
of significant project experiences ,nd results." S200.140(b)(4),
46 FR 5150 (January 19, 1981). Tt June 1983 Nonregulatory
Guidance stated, at 17, "Consister_ with the intent of Congress
to reduce regulatory burdens, the recordkeeping requirements in
5200.56 represent a major reduction from the recordkeeping that
was previously required by 5200.140 of the Title 1 regulations."
The 1966 NRG does not contain a section devoted to rec.ordkeeping,
though some sections suggest appropriate records relevant to spe-
cific Chapter 1 requirements.

9.
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C'apter 1 regulations, however, add that records must be kept

"[,2)nti1 all pending audits or reviews concerning the Chapter 1

project have been completed . . . and . . . all findings and

recommendations arising out of any audits concerning the.Chapter

1 project have been finally resolved." S204.10(c)(2) ane (3).

The regulations also provide For ED "access to any records

and personnel that may be related or pertinent" whin ED personnel

conduct evaluations or program reviews, and for "access to infor-

mation and . . . to agency personnel for . .
explanations of the

information" when the ED Inspector General conducts audits.

S'iO4.11(a)(1)(i' and (ii).

In sum, the legal framework for state evaluation is inter-

nally consistent, with one possible exception. The Chapter 1

regulations say States may meet their statutory evaluation obli-

gation merely by collecting test score data. In GEPA and Title

I, however, Congress indicated that evaluation 1.cuires qualita-

tive assessment of administrative and educational practices, and

recommendation of any needed improvements, not just collection of

statistics. There is no clear indication Congress desires less

for Chapter 1, and ED's regulation therefore may be inconsistent

with the statute.

LOCAL IMPLEMENTATION

THE SUPPLEMENT, NOT SUPPLANT PROVISION

Chapter 1 makes Federal funds available to school C'stricts

"to meet the special needs of educationally deprived children" in

3
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certain schools. 5552 of Chapter 1 (20 U.S.C. S3801) (emphasis

added). Chapter 1 funds cannot be used to provide general aid

for the entire school district. LEAs must use Chapter 1 funds

"only for projects that are designed and implemented to meet the

special educational needs of educationally deprived child in"

identified in accordance with the law. S: 0.52, 47 FR 52148,

(November 19, 1982).71

To help ensure that Chapter 1 funds are used to meet the

"special" needs of educationally deprived children, and not to

pay for their regular education, the law contains a prwision

designed to make Chapter 1 funds "supplement, not supplant" the

regular educational program supported by state and local funds.

The requirement to "supplement, not supplant" has several

apr itions. These include the application of the supplement,

not supplant provision to:

o the distribution of regular non-Federal finds;

o the distribution of special non-Fedef," funas;

o the funding of programs which are "rec ed by
"law"; and

o the program design arrangements for inst.r 'r al

services.

71 This general rule is subject to certain limited exceptions
such as the provision for schoolwide projects, 5200.54, 51 FR
18410 (May 19, 1986), and the provision for certain limited,
rotating, and supervisory duties for Chapter 1 personnel, e.g.,
lunchroom supervision and playground supervisicn. S204.22(d), 51
FR 18412 (May 19, 1986).

9 ,i;
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Each of these is discussed below.

The Distribution of Re ulal. Non-Federal Funds

The supplement, not supplant provision requires that

Chapter 1 funds be used "only so as to supplement and, t6 the

extent practical, increase" the level of non-Federal funds that

would in absence of Chapter 1 funds, be made available for the

education of students pa t"...ipating in Chapter 1 projects..

5558(b) of Chapter 1 (20 U.S.C. §3807(b)). And, "in no case may

[Chapter 1] funds be used to supplant such funds from

non-Federal sources." Id.

The Chapter 1 regulations essentially repeat the statu-

tory language of the supplement, not supplant provision.

5200.62(a), 47 FR 52439 (November 19, 1982). The June 1983 NRG

describes "criteria that SEAs may choose in determining

compliarwe" with the supplement, not supplant provision as it

applies to the allocation of regular, non-Federal funds.72

72 The legislative history of the Education Amendments of 1978

stated that the 'Title I supplement, not supplant requirement:

prohibits local educational agencies fromusing
receipt of Title I f .nds by program participants as a

basis for discrimina_ing against such children in the

provision of regular state and local funds. In other

words, children participating in Title I programs must

receive their fair share of regular state and local

funds. They cannot be penalized in the provision of

such state and local funds because they receive

assistance under I.

H. Rep. No. 95-1137, 95th Cong. 2d Sess. (1978), at 29.
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Under the heading of "relquitable distribution of regular

non-Federal funds," the 1983 NRG states, at 24:

It is a violation of the supplement, not supplant
requirement if an LEA distributes State and local :

funds in a way that discriminates against children
who participate in a Chapter 1 project. For
example, an

LEA could not --

o Systematically assign a greater number of pupils
per teacher in classes that include children who
are receiving Chapter 1 services; or

o Deny children who receive Chapter 1 services the
opportunity to eceive State and locally funded
regular programs on the saae basis as other
children.73

The Distribution of Special Non-Federal Funds

Chapter 1 does not carry over from Title I a second supple-

ment, not F '-' int provision applicable to special programs such

as State or local compensatory education programs. j126(d) of

Title I (20 U.S.C. S2376(d)). This second supplement not

supplant provision required federal funds to supplement "special"

State and local funds provided "for the education of educa-

tionally deprived children, in the aggregate, in eligible sThool

73 The December 1986 NRG, at 22, says the same thing except for
the addition of the phrase "e.:cept as allowed in a replacement
project" to the end of the second example above.

9 C
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attendance areas or attending eligible schools." Id.74 The

concern this provision addressed was that LEAs not discriminate

financially against educationally deprived children in Title I

eligible areas and schools when they allocated funds for a

"special program" or a "state phase-in program."75 The provi-

sion was designed to ensure that educationally deprived children

"in the aggregate" in Title I eligible areas and schools received

74 The legislative history of the Education Amendments of 1978

explained the purpose of the two Title I supplement, not supplant

provisions:

[T]he purpose of the supplanting provision with

respect to the distribution of regular base state and
local funds is to insure that children participating
in Title I programs receive their fair share of such

base funds. The purpose of the supplanting provision

with respect to special state and local funds is to

insure that educationally deprived children residing
in Title I eligible areas qualifying for such funds,

receive their fair share.

H. Rep. No. 95-1137, 95th Cong. 2d Sess. (1978), at 30.

75 Title I defined a "special program" as a State or local com-

pensatory education program which met certain statutory criteria;

a bilingual program for children of limited English proficiency;

and a special educational program for handicapped children or

children with specific learing disabilities. S131(b)(1) of Title

I (20 U.S.C. S2751(b)(1)). A "state phase-in program" was
defined as a "state education program which is being phased into

full operation" and which met eleven criteria set forth in the

statute. S131(b)(2) and §131(d) of Title I (20 U.S.C.

S2751(b)(2) and (d)).
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their fair share of "special program" funds.76 Chapter 1 does

not contain this provision. The Chapter 1 regulations are silent

on this issue. 47 FR 52340 (November 19, 1982).77
-..

The June 1983 NRG recognizes, at 24, that Chapter 1 no

longer requires the equitable distribution of state and local

compensatory education funds that Title I did. The NRG,

however, does not provide any guidance for SEAS or LEAs that

might wish to distribute such funds in a way that does not

discriminate financially against educationally deprived children

in Chapter 1 eligible areas and schools.

The absence of the Title I "in the aggregate" provision

takes on added significance when coupled with a Chapter 1 provi-

sion which allows an Pxclusion (for certain special State and

local programs) from compliance with the supplement, not supplant

requirement. §558(d) of Chapter 1 ( 20 U.S.C. §3807(d)). As

originally enacted, Chapter 1 had a provision allowing districts

to exclude certain "State and local program funds" from a deter-

76 The Title I regulations told LEAs how to compute a "fair
share" of "special program" funds. §201.138, 46 FR 5180
(January 19, 1981). These regulations subsequently became guide-
lines. §201.130(b), 46 FR 18977 (March 27, 1981)

77 The Title I regulations contained detailed provisions con-
cerning the equitable distribution of "special program" funds.
S201.136-201.138, 46 FR 5179-5180 (January 19, 1981). These
regulations later became guidelines. §201.130(b),46 FR 18977
(March 27, 1981).
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to nation of compliance with the supplement not supplant mandate.

§558(d) of Chapter 1 (20 U.S.C. S3807(d)). The excludable funds

were described L. very general terms:

. . . a local educational agency may exclude State and
local funds expended for carrying out special programs
to meet the educational needs of educationally deprived
children if such programs are consistent with the
purposes of this Chapter.

Id.

The original provision, which was modified by the 1983

Technical Amendments, meant that certain State and local program

funds did not have to be considered in determining whether

Chapter 1 funds were supplementing, rather than supplanting, the

level of "special" non-Federal funds that would, in the absence

of Chapter 1 funds, be made available for the education of

Chapter 1 students. The State and local funds for "special

programs" could be excluded if two conditions were met:

o the funds had to be "expended for carrying out
special programs to meet the educational needs
of educationally deprived children" and

o the "special programs" had to be "consistent with
the purposes" of Chapter 1.

Id. The meaning of "consistent with the purposes" of Chapter 1

was not defined in the statute. ED declined to write a definition;

the early supplement, not supplant regulation merely repeated the

statutory language. S200.62, 47 FR 52349, (November 19, 1982).

Commentary, appended to the regulations, responded to re-

quests of ED to clarify the meaning of "programs consistent
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with the purposes" of Chapter 1. ED said:

The term can be understood by referring to the
declaration of policy in Section 552 of Chapter 1.

In order to be consistent with the purposes
of Chapter 1, a program would have to be designed
and implemented on the basis of the factors men-
tioned in section 552 of Chapter 1.78

47 FR 52362 (November 19, 1982).

The June 1983 NRG deemed a program "consistent with the

purposes" of Chapter 1 if,

o All children participating in the program are edu-
cationally deprived.

o The program provides supplementary services
designed to meet the special educational needs of
the children who are participating.

The June 1983 NRG, at 24, describes the Chapter 1 exclusion

provision as "a major change in the previous supplement-not-

supplant requirement." The NRG states, at 24:

Under Chapter 1, SEAs and LEAs are no longer required
to provide children participating in a Chapter 1 pro-
ject with an equitable share of state and locally
funded services that qualify for an exclusion."

78 The declaration of policy in 5552 of Chapter 1 refers to
meeting "the special educational needs of educationally deprived
children"; and to "educational programs which will meet the needs
of such children." ED's reference to "the factors mentioned in
section 552 of Chapter 1" is not particularly helpful as a source
of standards for programs that are "consistent with the purposes"
of Chapter 1.

79 The 1983 NRG states, at 25, n. . programs that are
designed to provide special services to handicapped children or
bilingual services to children of limited English-speaking profi-
ciency would not generally qualify for an exclusion."
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In the 1983 Technical Amendments, Congress struck "if such

programs are consistent with the purposes of this chapter." To

define clearly which "special programs" qualified for the exclu-

sion, Congress turned to S131(c) of Title I which contained

criteria for an exclusion (of State and local compensatory

education programs) from the Title I "excess costs" provision."

Congress cross-referenced the criteria in S131(c) of Title I

and said programs meeting these criteria qualified for the

80 Section 131(c) of Title I (20 U.S.C. S2751(c) states:

A State or local program meets the requirements of
this subsection if it is similar to programs assisted
under this part. The Commissioner shall consider a
State or local program to be similar to programs
assisted under this part if --

(1) all children participating in the program are
educationally deprived,

(2) the program is based on performance objectives
related to educational achievement and is evaluated in

a manner consistent with those performance objectives,
(3) the program provides supplementary services

designed to meet the special educationa? needs of the

children who are participating,
(4) the local educational agency keeps such records

and affords such access thereto as are necessary to
assure the correctness and verifidition of the
requirements of clauses (1), (2), and (3) of this

subsection, and
(5) the State educational agency monitors perfor-

mance under the program to assure that the require-

ments of clauses (1), (2), (3), and (4) of this
subsection are met.

Under Title I, the Secretary had to review the State law and
regulations for a State compensatory education program and make

an advance written determination whether the program met the

requirements of §131(c) of Title I. §131(e) of Title I (20 U.S.C.

§2751(e)). Title I required that an SEA do the same for a local

compensatory education program seeking an exclusion. §131(f) of

Title I (20 U.S.C. §2751(f)). Chapter 1 does not contain these

review requirements.
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Chapter 1 supplement, not supplant exclusion.81 S558(d) of

Chapter 1 (20 U.S.C. S3807(d)). (Nonetheless, a question arises

whether State compensatory education services mandated by State
....

statute can qualify for the exclusion. See the next section on

the "required by law" aspect of the supplement, not supplant

requirement.)

The regulations implementing the Technical Amendments

reflect the statutory change and include the standards for the

exclusion set forth in §131(c) of Title I. S204.32, 51 FR 1844

(May 19, 1986) .82

81 As the legislative history of the 1983 Technical Amendments
explained: "ECIA is ambiguous on the [non] supplanting
requirement for State and local special program funds. This
amendment would clarify the limited exclusion from the non-
supplanting . . . requirement. The provision amends section
558(d) to clarify that exclusions for special program funds from
[the] . . . non-supplanting requirement "are permitted only for
State compensatory education programs that meet the requirements
of section 131(c) of Title I ." H. Rep. No. 98-51, 98th
Cong. 1st Sess. (1983), at 6.

82 The 1986 NRG, at 21, reflects the clarification made by
the Technical Amendments; emphasizes that the exclusion is an
option for LEAs; and refers to the SEAs'-role in the exclusion:

Section 558(d) permits the LEA to exclude certain
State and local compensatory education program funds
when determining compliance with the supplement, not
supplant requirement. Services that qualify for this
exclusion must meet the requirements in S204.32(b) of
the regulations. Section 558(d) does not permit an
LEA to exclude State and local funds expended for
bilingual, handicapped, or State phase-in programs
from determinations of compliance with this require-
ment. [continued on next page]
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The informal legal framework contains a June 1986 letter

from ED to a State. The ED letter, which addresses both the

application of the suplement, not supplant provision to preschool

programs and the exclusion provision, states, in part:

The Chapter 1 funds for preschool programs must
supplement State-mandated preschool programs. In some

cases, Chapterl-funded preschool programs may be con-
sidered as supplanting local funds. For example, if a
[LEA] generates general revenue funds for providing
preschool programs, Chapter 1-selected children have
the same right to participate in these programs as any
other children and must not be discriminated against
in receiving services. However, if the local-funded
programs meet the criteria in Section 204.32(b) of the
Cha ter 1 regulations, these funds may be excluded
from determining compliance with the "supplement, not
supplant" requirements of Chapter 1. The "supplement
not supplant" requirements of Chapter 1 funds only
refer to State and local funds and do not refer to the
expenditures of other Federal funds.

In a telephone conversation with my staff, you
asked if an LEA had no preschool program funded by
State and local funds, would a Chapter 1 program for
eligible children be considered supplementary. Such a

program would be supplementary to the educational
services generally provided by the LEA to children in
the district and projects areas. [emphasis added]

The informal legal framework also contains the 1985 OMB

Compliance Supplement for State and local auditors. This docu-

ment, which does not reflect the 1983 Technical Amendments, con-

tains the following "compliance requirements" and "suggested

82 [continued from previous page]
The LEA, and not the SEA, must decide if it will
exercise the option of excluding State and local com-

pensatory education funds in determining compliance
with the supplement, not supplant requirement.
However, the SEA must determine whether the LEA is
using those funds for services that are similar to
those that may be provided under Chapter 1.
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audit procedures" for the supplement, not supplant provision:

Compliance Requirements (For Audit of LEA)

o An LEA may use Chapter 1 funds only to supplement,
and to the extent practical increase, the level of
funds that would, in the absence of Chapter 1
funds, be made available from non-Federal sources
for the education of pupils participating in
Chapter 1 projects.

o An LEA may not use Chapter 1 funds to supplant
funds from non-Federal sources (Chapter 1
Regulations 200.62)

o An LEA may exclude state and local funds expended
for carrying out special programs to meet the edu-
cational needs of educationally deprived children
that are consistent with the purposes of Chapter 1.
(P.L. 97-35, Sec. 558(b))(34 CFR 200.62)

Suggested Audit Procedures (For Audit of LEA)

o Review financial and pupil records and determine
the expenditures for children participating in
Chapter 1 projects.

o Ascertain the amount financed with Federal funds.

o Ascertain whether the expenditures for Chapter 1
pupils are greater than the expenditures of state
and local funds by an amount that is no less than
the cost of the Chapter 1 projects.

o Identify services provided to all children with
state or local funds.

o Determine whether Chapter 1 funds were used to pro-
vide services that supplement or were additional to
services that would be provided with state and
local funds.

OMB Compliance Supplement (1985) at 3-4.
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The LEA portion of the 1986 ED monitoring guide, at xviii,

addresses the supplement, not supplant provision with a single

question: "Does the LEA fail in any respect to meet the require-

ment to supplement, not supplant State and local funds?"

The "Required by Law" Provision

Except for State and local compensatory education programs

which qualify for an exclusion, the supplement, not supplant pro-

vision does not permit Chapter 1 funds to supplant funds that

would, "in the absence of such Federal funds, be made available

from non-Federal sources for the education" of Chapter 1 students

§558(d) of Chapter 1 (20 U.S.C. §3807(d)). With a limited

exception, the same was true under Title I. S126(c) of Title I

(20 U.S.C. S2751(c)). See S132 of Title I (20 U.S.C. S2752).

The Chapter 1 statute does not expressly address the issue

of whether the supplement, not supplant provision would be

violated if Chapter 1 funds were used to pay for services that an

LEA was required by law to provide from State and local funds

even if there were no Chapter 1 funds. The more common

situations giving rise to the issue might involve LEAs that

wanted to use Chapter 1 funds (instead of State and local funds)

to pay for services they were required by law to provide with

State and local resources, e.g., education of the handicapped,

education of students with limited English speaking proficiency,



-101-

or mandated remedial services for students who failed a minimum

competency test.

The early Chapter 1 regulations did not mention the

"required by law" aspect of the supplement, not supplant'provi-
sion .83 Commentary appended to the regulations indicated that

commenters recommended adding language to ..he section
expressly prohibiting LEAs from using Chapter 1 funds
to provide services otherwise required by law,
programs of bilingual education, English as a second
language programs, or programs for handicapped
children.

47 FR 52361 (November 19, 1982). ED declined to include stan-

dards for the "required by law" aspect of the supplement, not

83 The general "required by law" rule in the Title I regulationswas that:

An LEA may not use Title I funds to provide
services --
(1) That the LEA is otherwise required to make
available under Federal, State, or local law; and
(2) For which the LEA is required to pay using
state or local funds.

S201.139, 46 FR 5179 (January 19, 1981). The Title I regula-tions, for a very short time, contained detailed explanations andexamples showing how the general rule applied to services forhandicapped children, children whose primary or home language wasother than English, and children who failed to pass a minimum com-petency test with mandated remedial services. SS201.140-201.142,46 FR 5180-5184 (January 19, 1981). These regulations became
guidelines in March 1981.

Properly promulgated federal regulations which are consistentwith the statute have the force and effect of law. Courts arenot required to accord the same degree of deference to guide-lines.
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supplant provision and noted that:

The Department's draft nonregulatory guidance offers

extensive, though not exclusive, standards for deter-

mining compliance with the supplement, not supplant

requirement. It is anticipated that information on.

this issue will also be included in the final docu.6

ment. Under these circumstances, the Secretary does

not feel that the inclusion of Federal standards for

supplement, not supplant are necessary in the regula-

tions.

Id.

The June 1983 NRG, at 24, provides the following guidance:

It is a violation of the supplement, not supplant

requirement if an LEA uses Chapter 1 funds to provide

services that the LEA is required to provide under --

o Federal, State or local law.

o A court order.84

The 1983 NRG also generally reflects (with less detail) the

1981 Title I "required by law" regulations that became guide-

lines. The NRG, however, provides no examples of how the

"required by law" aspect of the supplement, not supplant provi-

sion applies to mandated remedial services as part of a minimum

competency testing program.85 Nor does the NRG expressly

address the question whether State compensatory education (SCE)

funds meeting the standards for exclusion from the supplement,

not supplant requirement nonetheless cannot be excluded if, under

84 The 1986 NRG, at 21, repeats this guidance.

85 The 1986 NRG is also silent on this subject.
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a State statute, the SCE services are required by law. The

language of the NRG, however, implies that Chapter 1 funds may

not be used to provide any services required by State law. If

this means, though, that Chapter 1 funds must supplement,- not

supplant, even SCE services meeting standards for exclusion,

where a State statute indicates the SCE services are required by

law, then the NRG may be inconsistent with Congress's intent in

enacting the SCE exclusion.

The 1983 NRG does discuss examples of permissible services

for handicapped children and for children of limited English-

speaking proficiency. With respect to permissible Chapter 1 ser-

vices for handicapped children, the NRG states, at 29-30:

In general, an LEA may not use Chapter 1 funds to pro-
vide special educational services that the LEA is
required to provide to handicapped children under
Federal or State law. An LEA, however, may use
Chapter 1 funds to provide services to handicapped
children -- without violating the supplement, not
supplant requirement -- if the Chapter 1 services have
all of the following characteristics:

o The LEA designs its Chapter 1 project to address
special needs resulting from educational depriva-
tion, not needs relating to a child's handicapping
condition;

o The LEA sets overall project objectives that do not
distinguish between handicapped and nonhandicapped
participants;

o The LEA --

(A) Through the use of uniform criteria, selects
children for participation on the basis of educa-
tional deprivation, not on the basis of handicap;
and
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(B) Selects as participating handicapped children
only those who can reasonably be expected to make
substantial progress toward accomplishing project
objectives without the LEA substantially modifying

the educational level of the subject matter; and

o The LEA provides Chapter 1 services at intensities

taking into account the needs and abilities of

individual participants, but without distinguishing

generally between handicapped and nonhandicapped
participants with respect to the instruction pro-

vided."'

The informal legal framework contains a 1986 letter ED

wrote to a U.S. Senator about a student's eligibility to be

served by both a program for learning disabled children and

Chapter 1. ED's letter, which relies on the "required by law"

aspect of the supplement not supplant provision, states in part:

As a result of a previous inquiry from you in the case

of another [LEA], my staf requested from the . . .

[SEA] . . . a copy of the . . . [SEA] rules for

serving children in a program for the learning

disabled. A learning disabled child is considered
handicapped under State and Federal rules and, there

fore, the child's andicapping conditions must be

served under the provisions of the State program for

the handicapped. When a child's oral expression and

vocabulary deficiencies are diagnosed as resulting

from a specific learning disability, the child is by

definition handicapped, and must be served by the

program for the handicapped to address the learning

disability. Under the supplement, not supplant

requirements of Section 556(b) of Chapter 1, an LEA

may not use Chapter 1 funds to provide special educa-

tional services that the LEA is required to provide to

handicapped children under State laws. [emphasis

added]

86 The 1986 NRG, at 26-27, provides similar guidance.
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ED's letter to the Senator conlnues:

There are conditions, however, under which Chapter 1
funds may be used to provide services to handicapped
children without violating these requirements. One
such condition exists when a handicapped child also
has special educational needs that result from educa-
tional deprivation in addition to needs relating to a
child's handicapping condition. If the LEA determines
that a child has needs that relate to both han-
dicapping and educational deprivation conditions, such
a child may be served both in a Chapter 1 program
designed to address his special needs that result from
educational deprivation, and in a program specially
designed to address his handicapping condition.

Regarding permissible Chapter 1 services for limited

English-speaking students, the 1983 NRG says, at 30:

In general, an LEA may not use Chapter 1 funds to pro-
vide special educational services that the LEA is
required to provide to children of limited English-
speaking proficiency under Federal or State law. An
LEA may use Chapter 1 funds to provide services to
children of limited English-speaking proficiency --
without violating the supplement, not supplant
requirement -- if the Chapter 1 services have all of
the following characteristics:

o The LEA designs its Chapter 1 project to address
special needs resulting from educational
deprivation, not needs relating solely to a
child having limited English-speaking proficiency;

o The LEA sets overall project objectives that do not
distinguish between participants of limited
English-speaking proficiency and other
participants;

o Through the use of uniform criteria, the LEA
selects children for participation on the basis of
educational deprivation, not on the basis of
limited English-speaking proficiency; and

o The LEA provides Chapter 1 services taking into
account the needs and abilities of individual par-
ticipants but without distinguishing generally
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between children of limited English-speaking
proficiency and other children with respect to

the instruction provided. The LEA may use
Chapter 1 funds to provide bilingual staff and

secure appropriate materials, when such staff
and materials are necessary to address the
educational deprivftion of limited English-

speaking children

The informal legal framework contains a September 1983

letter ED sent to a State which submitted a Chapter 1 project for

limited English-speaking students to ED's Joint Dissemination

Review Panel. ED's letter, which expresses compliance concerns,

quotes the supplement, not supplant provision and states, in

part:

Both the Office of Elementary and Secondary Education
and the Office of the Inspector General have con-

sistently interpreted this provision to prohibit use
of Chapter 1 funds for programs which are required by
law, since, in the absence of Chapter 1, funds from
non-Federal sources would have to be provided to meet

the legal requirement.

A review of the submission indicates that the
special services provided by the district to meet the

needs of limited English-speaking children is through

the project. To the degree that these required ser-

vices are paid for from Chapter 1 funds, Federal funds
would be supplanting non-Federal funds in violation of

Section 558(b). While Chapter 1 funds may be used to

provide assistance to educationally deprived children

who may be limited English speakers, the funds may not

be used to meet the school district's responsibilities
contained in the Lau decision. (emphasis added]

ED's letter goes on to express additional concerns and to urge

the SEA to review the project and similar pro7:-.1cts:

87 The 1986 NRG, at 27, contains similar guidance.
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We have additional concerns regarding project objec-
tives and design, needs assessment, and the selection
of project participants. On page 30 of our nonregula-
tory Guidance (June 1983), an example of permissible
services for children of limited English-speaking pro-
ficiency is provided. We state that if Chapter 1 ser-
vices have all of the following characteristics, the
district may provide services to limited English-
speaking students without violating Section 558(b) of
the statute:

* * *

[ED quotes p. 30 of the WRG]
* * *

We urge that you review the . . . project for confor-
mity to the Chapter 1 statute, and further suggest you
review other projects in your State which serve
limited or non-English speaking students to ensure
that those projects also conform to Chapter 1 require-
ments.

Another ED letter (1985) responds to a State inquiry about

whether, given a new state law requiring forty-two hours of in-

service training for local administrators every two years,

Chapter 1 supnorted in-service training could be counted toward

meeting the requirement. ED's letter, which cites the supplement

not supplant statute and refers to the "required by law'

interpretation in the 1983 NRG, states, in part:

In-service training that related to the special educa-
tion of educationally deprived children is an
allowable Chapter 1 activity. However, under the
Department's interpretation of the Chapter 1 supple-
ment, not supplant requirement, if local administra-
tors count sessions of in-service training that are
supported totally with Chapter 1 funds toward meeting
the forty-two hour requirement, it would be necessary
to disallow the Federal expenditures used to support
those sessions. To be consistent with the supplement,
not supplant requirement, the basic level of training
required to meet the State requirement must be
supported with State and local funds. Then, Chapter 1



funds may be used to support supplemental training

activities. Under these circumstances, we believe

districts could provide; and local administrators

could count, sessions of in-service training ':or which

the basic training activities in each session were

supported with State and local funds but for which-.

supplemental activities were supported with Chapter 1

funds. Accordingly, districts may wish to design in-

service training sessions that are joirtly supported

with State and local funds and with Chapter 1 funds.

[emphasis added)"

The most recent Chapter 1 regulations say nothing about the

"required by law" aspect of the supplement, not supplant provi-

sion. 51 FR 18404 (May 19, 1986).

The Program Design Implications

The supplement, not supplant provision requires that

Chapter 1 funds be used to provide supplemental, rather than

substituted, services. As an extreme example, it would be a

violation of the supplement, not supplant provision if a Chapter

1 student were to have 99 percent of all of his/her instruction

paid for by Chapter 1 and 1 percent paid for by State and local

funds.

The Chapter 1 statute does not address the issue of how the

88 The Chapter 1 regulations do not expressly address the use of

Chapter 1 funds for staff development. The Title I regulations

did describe the extent to which Title I funds could be used for

staff development. 5200.60 and 5200.75, 46 FR 5143 and 5144

(January 19, 1981).

1 i 3
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supplement, not supplant provision applies to the design of

instructional services to insure that federal compensatory educa-

tion funds are used to provide supplemental services and to

ensure that participating students get their fair share of State

and locally funded instructional services.

Similarly, the Chapter 1 regulations do not provide any

guidance on how the supplement, not supplant provision relates to

instructional services.89 ED did not feel that "the inclusion

of Federal standards for supplement, not supplant Iwas3 necessary

in the regulations" because the NRG would provide guidance. 47 FR

52361 (November 19, 1982.)

89 The Title I regulations described six categories of program
design models which reflected the supplement, not supplant proai-
sion, and, where appropriate, specified the circumstances under
which LEAs had to contribute State or local resources so that
participants would get supplemental services and would get their
fair share of State and local resources. 5200.94, 46 FR
5145-5148 (January 19, 1981). The six categories of models were
(1) its- class, (2) limited pull-out, (3) extended pull-out, (4)
replacement, (5) add-on, and (6) other. These regulations became
"guidelines" after a new administration assumed office. 5200.92,
46 FR 18976 (March 27, 1981).

These models did not require any particular instructional
approach. The legislative history of the Education Amendments of
1978 emphasized this point: "Title I should not be construed to
require any particular instructional strategy. OE should develop
regulations which inform program administrators how to design
'in-class' as well as 'pull-out' programs." H. Rep. 95-1137, 95th
Cong. 2d Sess. (1978), at 26-27. Chapter 1 expressly indicates
that LEAs do not have to provide services outside the regular
classroom or school program to demonstrate compliance with the
supplement, not supplant provision. 5558(d) of Chapter 1 (20
U.S.C. S3807(d)).
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The June 1983 NRG contains examples of Chapter 1 instruc-

tional services that meet the supplement, not supplant require-

ment and states, in part, at 25:

This section describes some examples of instructional

services that comply with the Chapter 1 supplement,

not supplant requirement. The examples describe pro-

ject designs which, if operated in public schools,

meet the supplement, not supplant requirement. Not

all of the designs are appropriate ways of providing

Chapter 1 services in private schools. Agencies are

free to develop alternative approaches that are con-

sistent with the Chanter 1 statute and regulations.

The 1983 NRG examples include an in-class project, a

limited pull-out project, an extended pull-out project, an add-on

project and a replacement project." The examples are similar

to the program design models contained in the Title I regulations

and indicate that non-Chapter 1 resources are to be contributed

to extended pull-out project-4 and replacement project to insure

that Chapter 1 funds supplement, not supplant.

The 1983 NRG, however, does not contain any discussion of

how to compute the amount of the State and local contribution to

an extended pull-out project or a replacement project to avoid a

violation of the supplement, not supplant provision.

Consequently, the 1983 NRG does not provide any guidance about

whether LEAs may disregard a fraction of a full-time equivalent

90 The 1986 NRG, at 24, indicates that extended pull-out pro_.?cts

and replacement projects "will both be referred to as replacement

projects."

''5



(FTE) staff member in computing required local contributions or

whether the required local contribution should be computed on a

school building basis or a districtwide basis.

The informal legal framework includes two ED letters to

States about these matters. In one 1985 letter, ED first

addressed the lack of guidance and then drew upon the 1981 Title

I regulations for guidance:

As you know, the Department has not issued guidance on
the computation of the excess costs of replacement
models in Chapter 1 as contained in the Title I regu-
lations. A strict reading of the current law and
regulations is that no rounding or dropping of frac-
tions is allowable. However, since Title I did allow
certain dropping of fractions, we think the State has
the authority to exercise the option. Section 200.94
of the Title I regulations allowed dropping of full-
time equivalent staff persons. This was provided in
response to a proposed regulation which did not allow
rounding to the nearest number or dropping of frac-
tion. Page 5198, Federal Register, Vol. 46, No. 12,
dated January 19, 1981, contains the following comment
and response:

Comment: Several commenters recommended deletion
of the provision which allows agencies to round
down to a whole number the number of State and
locally paid staff required under an excess costs
program.

Response: A change has been made. Agencies may
now round to the nearest whole number if they 212-
vide staff to the Title I project (emphasis added).

The ED letter then addresses the fraction of an FTE issue:

We feel under Chapter 1, agencies may either round
down or to the nearest whole number. It is clear,
however, from both Section 200.94 and the comment/
response section, thour,h not clear in the regulation,
that this option coule only be exercised after a
contribution had been made. In other words, if the
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computation resulted in .4 instructional staff, that

contribution must be made, if if resulted in 1.4

staff, the .4 could be dropped.

In a another 1985 letter to a different State, ED took

issue with the State because it was computing the required

contribution on a school building basis rather than a district-

wide basis. ED's letter states, in part:

With respect to the . . . replacement model, you

stated in your letter that in the absence of a

published Federal statute, regulation, or comparable

policy document, the [SEA] will continue to compute

the required local contribution to the Chapter 1 pro-

ject on a school building rather than a districtwide

basis. We addressed this issue in our response of

February 13, 1985, to . . . your agen-y's office of

Federal Programs in which we state t in our

discussions of the replacement model, -he local school

district has always been the unit on which the calcu-

lations are to be made. While a good deal of the

discussion in that letter was based on the January

1981 regulation, the amendment published on March 27,

1981, also refers to "agency" as the unit to be used

in computing local contributions for excess cost

models. Section 200.94(d)(3) of that publication

states that ". . . the agncy may disregard a fraction

of a full-time equivalent staff member. For example,

if the full-time equivalent number of staff members is

3.6, the agency is only required to provide 3 non-

Federally funded staff members" (emphasis added).

For the reasons set forth in that letter and in this

one, the recommendation in the [Program Review] report

still stands.

The 1985 ED Program Review Guide, at 6, advises ED monitors

to look for "possible violation of supplement, not supplant

rules" when they encounter use of a replacement model.

The most recent Chapter 1 regulations do not refer to the

program design aspect of the supplement, not supplant provision.

n7
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51 FR 18404 (May 19, 1986.) The 1986 NRG, however, addresses

replacement projects in considerable detail. The 1986 NRG

states, at 24:

Replacement project. Extended pull-out projects.
and replacement projects will both be referred to as
replement projects. In both cases, Chapter 1 ser-
vices are provided for a period that exceeds 25 per-
cent of time -- computed on a per day, per month, or
per year basis -- that a participating child would, in
the absence of Chapter 1 funds, spend receiving
instructional services from teachers who are paid with
non-Chapter funds. A "replacement project" has the
following characteristics:

o Chapter 1 services are provided to participating
children in a different classroom setting or at a
different time than would be the case if these
children were not participating in the Chapter 1
project.

o The Chap .er 1 project provides services which
replace ail or part of the course of instruction
regularly rovided to Chapter 1 participants with a
program wl,ch is particularly designed to meet
participants' special educational needs.

o The LEA provides either the full-time equivalent
number of staff that would have been used in the
absence of tle Chapt r 1 services or the amount of
non-Chapter 1 finds required to provide that number
of staff. When a, LEA has a replacement project
serving students ,n more than one school, the
appropriate ri..,mber of staff persons or funds pro-
vided from n:;;1- Federal sources must be calculated
on 'a districtwide basis. Fractional parts of
full-time equivalent staff persons may be copped.

The 1986 NRG, at 25-26, then provides examples of replace-

ment projects for elerantary and junior or senior high school and

indicates how to compute the required local contribution.

The example of an elementary school replacement project states:

An LEA decides to provide some third and fourth grad-

1 I 6
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ers with an intensive program in basic skills, using
Chapter 1 funds. The program is to meet every day for

two hours. Third and fourth graders ordinarily
receive five hours of instructional services per day.

The average pupil-teacher ratio for third and fourth
graders is 24 to 1.

To determine the number of full-time equivalent staff
required to be provided, the LEA --

Determines the number of children served by a full-
time equivalent teacher is 24 children on a full-

time basis.

Calculates the number of children served by the
Chapter 1 project (80 children are served a 40 per-

cent time; thus the project could serve 32 children

on a full-time basis).

Divides the number of full-time equivalent children
by the number of such children served by a full-

time equivalent staff member (32 divided by 24

equals 1.33).

In this example, one full-time teacher paid with LEA
funds must be provided, or, alternatively, the LEA

must provide an amount of non-Chapter 1 funds equal to

the average salary of one teacher.

The example of a junior or senior high school replacement

project states:

An LEA decides to provide 200 ninth graders attending
two different junior high schools (100 in each school)

with a special, intensive remedial-reading program in

place of those students' regular English class. The

replacement project uses a very low pupil to teacher

ratio for one period per day (5 periods per week), out

of the usual 30 period week. On the average, ninth

grade English teachers teach five classes of 25

children each. The classes each meet for five periods

per week.

The LEA must provide either the full-time equivalent
number of staff that would have been used in the
absence of the Chapter 1 service to provide instruc-
tion in English, or the amount of non-Chapter 1 funds

required to provide that number of staff.
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To determine the number of full-time equivalent staff
required to be provided, the LEA --

Calculates the number of children served, on the
average, by a full-time equivalent staff member (25
children multiplied by 5 classes equals 125
children served per day).

Calculates the number of children served by the
Chapter 1 project (200 children served per day).

Divides the number of children served by the
Chapter 1 project by the number of children served
by r full-time equivalent staff member (200 divided
by 125 equals 1.6).

In this example, the LEA must provide either one full-
time teacher paid with non-Chapter 1 funds or an
amount of non-Chapter 1 funds equal to the average
salary of one teacher.

ED has clearly chosen the NRG as the primary source of

guidance on the supplement, not supplant provision. With two

exceptions, the legal framework for the supplement not supplant

provision appers to be internally consistent. The first poten-

tial inconsistency noted is between the "required by law" provi-

sion and the exclusion provision for State and local compensatory

education funds. The potential inconsistency concerns whether

funds for an SCE program which is required by State law and which

meets the criteria for the exclusion, can qualify for the supple-

ment, not supplant exclusion. The second inconsistency involves

the 1985 OMB Compliance Supplement for auditors. This document,

which does not reflect the 1983 Technical Amendments, is incon-

sistent with the Chapter 1 statute and regulations because it

does not contain the criteria (added by the Technical Amendments)
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which must be met before State and local compensatory education

funds can be excluded from compliance with the supplement not

supplant provision.

COMPARABILITY

The basic Chapter 1 comparability requirement, unchanged

from Title I, requires LEAs "to provide (with State and local

funds] services in project areas which, taken as a whole, are at

least comparable to services being provided in areas" not served

by Chapter 1. Where all school attendance areas participate in

the Chapter 1 program, LEAs must "provide (State and local) ser-

vices which, taken as a whole, are substantially comparable in

each project area." S558(c)(1) of Chapter 1 (20 U.S.C.

S3807(c)(1)). Another Chapter 1 provision, however, new to the

legal framework, states that an LEA "shall be deemed to have met"

the comparability requirement:

if it has filed with the State educational agency a
written assurance that it has established --

(A) A districtwide salary schedule;

(B) A policy to ensure equivalence among schools in

teachers, administrators, and auxiliary personnel; and

(C) A policy to ensure equivalence among schools in

the provision of curriculum materials and instruc-

tional supplies.

S558(c)(2). This provision also adds another new concept:

121
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unpredictab3e changes in student enrollment or person-
nel assignments which occur after the beginning of a
school year shall not be included as a factor in '

determining comparability of services.91

An additional Chapter 1 provision, S558(d), substantively

identical to its Title I predecessor, excludes from com-

parability determinations, at the election of an LEA, State and

local funds expended for (1) compensatory euucation programs

meeting certain requirements,92 (2) "bilingual education for

children of limited English proficiency," (3) "special education

for handicapped children or children with specific learning

disabilities," ar.d (4) "State phase-in programs" meeting certain

SI itle I S126(e) required an annual LEA comparability com-
pliance report, not merely submission of assur,..nces. Section
126(e) also required regulations implementing the comparability
requirement where all LEAs school attendance areas participate in
the program.

92 These requirements are found in S131(c) of Title I, which is
cross-referenced in S558(d) of Chapter 1 (20 U.S.C. S3807(d)).
Several Title I-like features are required. There is no require-
ment, however, that the program be limited to low income areas of
school distri'7ts. Section 131(c) is quoted at n. 80.

1 0 .1, ,c,
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requirements.93 The specific requirements for exemption of

State or local compensatory education programs, and the

exemptions for the other programs, resulted from the 1983

Technical Amendments.94

The comparability regulation, S200.60, merely restates

the statutory requirements. One commenter

stated that S200.60 lacks specificity and raised

several questions about comparability. Are LEAs

required to complete annual calculations to determine
compliance with the comparability requirement? When

should the calculations take place? Are the LEAs,

upon completing the calculations required to make

adjustments to staff or instructional supplies to

overcome any discrepancies in comparability between
project and nonproject schools?

51 FR 18419 (May 19, 1986). Responding to this comment ED

stated:

. . . The comparability requirements in 5200.60
accurately reflect the statutory requirements in

Section 558(c) and (d) of Chapter 1. Consistent with

93 The eleven requirements are found in §131(d) of Title I, which

is cross-referenced in S558(d) of Chapter 1 (20 U.S.C. §3807(d)).

The comparability exception for phase-in programs is designed to

accommodate State experimentation with "comprehensive and syste-

matic restructuring of the total educational environment at the

level of the individual school." S131(d)(2). The most important

requirements for exemption from comparability are limitation of

the phase-in period to six years; express authorization for, and

specific governance of the program by, State law; provision of

supplemental services, not services replacing regular State and

local funds; and the requirement that at least half the par-

ticipating schools be "schools serving [Chapter 1] project areas

which have the greatest number or concentrations of educationally

deprived children or children from low income families."

S131(d)(8).

94 The Technical Amendments restored to the statute language from

Title I that had been deleted when Chapter 1 was originally
[continued on next page]

1.23
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the intent of Chapter 1 to free schools of
"unnecessary Federal supervision, direction, and
control," the Secretary has not added to or defined
the comparability requirements in the Chapter 1 regu-
lations. Rather, SEAs have the flexibility to deter-
mine how comparability will be tested, as long as that
determination is consistent with the statutory
requirement in section 558.

ED's June 1983 NRG examines the comparability requirement,

and includes review of Title I requirements and changes made by

Chapter 1. (The review of Title 1 requirements and changes,

94 [continued from previous page]
enacted in 1981. The Technical Amendments, however, did not
restore all of the Title I comparability exemption provisions.
Title I 5126(e) had required advance determination of the legal-
ity of comparability exclusions. Determinations that State sta-
tutory and regulatory provisions met the Federal requirements for
exclusion were to be made in advance by the Secretary. Advance
determination of the legality of an LEA's proposed invocation of
a comparability exemption was to be made by the SEA.

Although the exemptions for bilingual and special education
funds and state phase-in programs did not exist from the time
Chapter 1 originally was effective until the 1983 Technical
Amendments were enacted, ED advised one state in a 1982 letter
about options "for avoiding potential comparability problems
resulting from such high-cost programs operating only in certain
schools":

We believe that it would be appropriate for an LEA to
have one policy for its regular program and another
for its special programs. The policy for the regular
program must ensure equivalence in the provision of
regular services among schools serving attendance
areas based on the total number of children in each
school. The policy with respect to special programs
must ensure equivalence in the provision of special
program services provided in Chapter 1 project and
nonproject areas, based on the number of children in
each attendance area who qualify for the special
services.
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however, is omitted from the 1986 NRG, though Title I regulatory

standards are reprinted as an attachment.) The 1983 NRG an-

nounces several important pointy. First, in interpreting the

applicability of Title I requirements to Chapter 1, the NRG

states, at 31:

The Title I statute . . . did not prescribe a par-
ticular methodology for demonstrating compliance with

the comparability requirement. Although not specifi-

cally mandated by the statute, the Title I regulations

contained long-standing criteria for determining
compliance with the comparability requirements.

Second, with respect to LEA assurances, the NRG states, at

33, "an LEA must ensure that it complies with the assurances."95

For this reason, LEAs "should retain documentation to show that

they have implemented the policy contained in their assurances."

Third, the 1983 NRG discusses, at 33, the authority of

States to implement specific enforcement methods:

The statute in Section 558(c)(2), offers one test

[submission of three assurances) for determining
compliance with the comparability requirement. . . .

States may establish alternative methods. . . .

States may not, however, deny comparability to an LEA

meeting the test contained in Section 558(c)(2). . . .

95 ED had indicated a similar view in the comments to the

November 19, 1982 regulations. "Implicit in the concept of a

required assurance is the requirement that the assurance be

implemented." f7 FR 52363 (November 19, 1982). Thus, ED con-

sistently has maintained that an LEA shall not be deemed to have

met the comparability requirement merely by the act of filing

assurances; assurances must be met. See also the 1986 NRG, at

30.

125
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The Chapter 1 statute and legislative history do notprovide guidance on the meaning of the term
"equivalence" as it is used in Section 558(c)(2).Each SEA, therefore, may wish to develop standards,

e.g., the criteria that were reviousl used todetermine comparability of services under 201. 16 ofthe Title I regulations. [Emphasis added.)

These passages of the 1983 NRG might be thought tc raise a

question. If an SEA chooses to define "equivalence" using "the

criteria that were previously used . . . under the . . . Title I

regulations," may the SEA "deny comparability to an LEA" 120t

meeting these criteria, even though these criteria are not found

in "the test contained in Section 558(c)(2)" of Chapter 1." The

1986 NRG eliminates this question, however, in language sup-

porting SEA authority. The first sentence underscored above is

omitted entirely. The immediately preceding sentence is changed

to say SEAs may promulgate comparability standards that LEAs

"must use." Another sentence, new to the 1986 NRG, says "States

should provide guidance to LEAs on methods and procedures for

ensuring" comparability. NRG (1986) at 29-30.

Fourth, the 1983 ?ARC states, at 34, that the "unpredictable

changes" which can be disregarded in determining compliance

"would not generally include those which the LEA knew, prior to

the beginning of the school year, would occur, e.g., planned
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school closings, staff assignments."96

The August 1985 ED Program Review Guide suggests review for

"lack of SEA monitoring of LEA comparability; lack of local

documentation." The April 1985 OMB Compliance Supplement

suggests the following audit procedures:

o Review the systems by which tie LEA determines and
selects the level of service among the different
schools, and evaluate for adequacy.

o Examine information maintained by the LEA to deter-
mine comparability, e.g., district-wide salary
schedule; policies to ensure equivalence among
schools in teachers, administrators, and auxiliary
personnel; policies to ensure equivalence among
schools in curriculum materials and instructional
supplies.

o Review the application of the system.

The SEA portion of the 1986 ED mcnitoring Guide, at xii-

96 This statement in the NRG, however, raises the question
whether ED would find "unpredictable" an event "unknown" prior to
the beginning of school solely because administrators failed to

plan properly. Where reasonable exercise of foresight would

predict an event, failure to look ahead does not render that

event "unpredictable." Clarification of this point would appear

appropriate.
Neither the Title I comparability statute nor the regulations

contained the term "unpredictable changes." The 1981 Title I

regulations concerning "(m]aintaining comparability" did permit,

"an LEA experiencing high student mobility" to avoid making
adjustments needed to maintain comparability if it had the prior
approval of the SEA and if it met certain criteria concerning the

average number of children enrolled per instructional staff
member in any school and the average per child expenditure of

State and local funds for instructional staff in any school.
§201.120, 46 FR 5176 (January 19, 1981).

127
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xiii and xvi, provides the following guidance for federal

monitors:

o Describe the SEA's policy on comparability. Verify
that the SEA has on file, before an applicant
agency receives Chapter 1 funds, written assurances
that it has established:

(1) a districtwide salary scale
(2) a policy to ensure equivalence among schools

in teachers, administrators, and auziliary
personnel; and

(3) a policy to ensure equivalence among schools
in the provision of curriculum materials and
instructional supples. [) YES [) NO

o Describe how the SEA verifies that State and local
funds are being used to provide services project
areas which, taken as a whole, are at least com-
parable to services being provided in areas of the
district which are not receiving Chapter 1 funds.

o The assurances in the application conform to
requirements in statute. [) YES [] NO

o Describe how the SEA verifies that applicant agen-
cies are honoring in practice their assurances.

o Describe what action the SEA has taken (if any)
against LEAs that fail to establish comparability
of services, or do not have local documentation of
their comparability.

* * *

o Describe how the SEA verifies [while monitoring
LEAs] that an applicant agency is in compliance
with the assurances for comparability of services.

The LEA portion of the 1986 ED monitoring guide, at xxxvi,

instructs federal monitors:
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1. Examine the documentation on compar[ajbility (CEP
will request information) to verify that the LEA
has fulfilled that assurance during the current

year.

2. Identify any practices that might provide the basis
for an audit exception in the future.

In sum, the comparability legal framework generally is

internally consistent; however, the 1983 NRG's interpretation of

the "unpredictable changes" exemption appears to be too broad,

and thus may be inconsistent with the basic comparability

requirement.

PARENT INVOLVEMENT

Chapter 1 contains three provisions pertaining to parent

involvement. First, §556(b)(3) requires that LEA Chapter 1

programs be "designed and implemented in consultation with

parents" of the children being served. Second, S556(e), added by

the 1983 Technical Amendments, requires LEAs to "convene annually

a public meeting, to which all parents of eligible students

shall be invited, to explain to parents" the Chapter 1 program

and activities. This provision also states, "if parents desire

further activities, the local educational agency may, upon

request, provide reasonable support for such activities."

Finally, S596(b)(3) states that GEPA ;427, concerning parent



-125-

involvement, "is superseded by 6556(b)(3)" of Chapter 1.97

In enacting the original Chapter 1 legislation in 1981, the

conference committee stated:

The conferees believe that parental and teache...
involvement is an important component of Title I [sic]
programs and wish to make clear that it is an option
of the local educational agencies to continue using
Parent Advisory Councils (PACs) to comply with the
consultation requirement.

H. Conf. Rep. No. 97-028 97th Cong. 1st Sess. (1981) at 748. In

1983, the House Committee recommending 5556(e) (which added the

initial parent meeting requirement) said:

The Committee believes that, in order to effectively
exercise their right of consultation duri'Pg the course
of the program's design and implementa*i.an, parents
must first be made aware of the existence and nature
of the program and of their right of consultation.
This initial meeting will also provide an opportunity
for parents to meet each other to facilitate continued

97 Section 124(j) of Title I, as amended in 1978, provided for
individual parent participation in the establishment of local
programs, the formulation of instructional goals, and the imple-
mentation of the program with respect to their own children. In

addition, 5125 of Title I required local_educational agencies to
establish a districtwide advisory council, elected by parents and
composed of both parents of children served (who were entitled to
a majority of the seats on the council) and representatives of
children and schools eligible but not served. Section 125 also
required parent-elected advisory councils at each project school,
except for schools with very small projects. Local educational
agencies were required to give advisory councils responsibility
for advising in the planning, implementation and evaluation of
the Chapter 1 program; to establish training programs for council
members; and to provide councils or individual members with all
relevant state and federal legal provisions and auditing, moni-
toring, or evaluation reports.

130
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communication among parents, sillf_.s the primary initia-

tive for formulating parental opinion rests with parents.

H. Rep. No. 98-51, 98th Cong. 1st Sess. (1983) at 5.

Discussing the 198:3 amendment authorizing LEAs to support

further parent involvement activities, the House Committee stated

"timely responses to parents' recommendations . . . [are] an

essential part of consultation between school officials and

parents." Id. For its part, the Senate Committee considering

the 1983 amendments stated its expectation that the initial

parent meeting "will be one source of interaction among many,"

but the committee added that LEAs retained "discretion over how

and when these interactions, including the . . . meeting, are to

take place." S. Rep. No. 98-166, 98th Cong. 1st Sess. (1983)

at 11.

The conference committee stated:

The conferees agree that, in eliminating the House
provision regarding the applicability of Sec. '27 of

[GEPA] to ECIA the responsibility of the (LEAs) to

assure adequate parental involvement shall in no way

be diminished. Accordingly, LEAs shall have policies

to assure parental consultation in the planning,
development and operation of programs; assure that

parents have had an opportunity to express their views
concerning those policies, and; have policies to

assure the adequate provision of program plans and
evaluations to parents and the public.

H. Conf. Rep. No. 98-574, 98th Cong., 1st Sess. (1983) at 13.

Federal regulations require that discussion at the annual

Chapter 1 parent meeting include:

(i) Informing parents of the right to consult in the
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design and implementation of the agency's Chapter 1
project;

(ii) Soliciting parents' input; and

(iii) Providing parents an opportunity to establish
mechanisms for maintaining ongoing communication
among the parents, teachers, and agency officials.

S204.21(a)(1), 51 FR 18412 (May 19, 1986). The regulations

suggest additional resources which LEAs may provide parents upon

request: meeting space, materials, information on legal provi-

sions and instructional programs, parent training programs and

other appropriate resources. S204.21(b).

The regulations, in S200.53(b)(1), also require LEAs to

develop written policies to ensure that parents of children

served have "an adequate opportunity to participate in the design

and implementation" of the Chapter 1 program,98 The regula-

tions include a list, not intended to be exhaustive, of activi-

ties which LEAs may consider in developing their parent

involvement policies. The thirteen listed items are:

(i) Notifying each child's parent in a timely manner
that the child has been selected to participate in
Chapter 1 and why the child has been selected.

(ii) Informing each child's parents of the specific
instructional objectives for the child.

(iii) Reporting to each child's parents on the
child's progress.

98 The 1983 Technical Amendments did not in,lude the requirement
for a written policy found in S200.53(b)(1) of the May 19, 1986
regulations.
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(iv) Establishing conferences between individual
parents and teachers.

(v) Providing materials and suggestions to parents
to help them promote the education of their children
at home.

(vi) Training parents to promote the education of
their children at home.

(vii) Providing timely information concerning the
Chapter 1 program including, for example, program
plans and evaluations.

(viii) Soliciting parents' suggestions in the
planning, development, and operation of the program.

(viv) Consulting with parents about how the school
can work with parents to achieve the program's objec-
tives.

(x) Providing timely responses to parents' recom-
mendations.

(xi) Facilitating volunteer or paid participation by

parents in school activities.

(xii) Designating LEA parent coordinators.

(xiii) Establishing parent advisory councils.

S200.53(L)(1), 51 FR 18410 (May 19, 1986).

These parent involvement regulations are more expansive

than the regulations originally issued on November 19, 1982.99

Section 200.53, promulgate.] before the 1983 Technical Amendments,

99 This is an interesting contrast with other regulations, such

as those for comparability and supplement-not-supplant, which do
not offer similar. policy elaboration.
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merely repeated the original statutory provision for parent con-

sultation, indicated that consultation with parents of children

in private schools was to be included and stated that parent

advisory councils were permitted, but not required. Responding

in November 1982 to the recommendation of many commenters that

. the regulations include standards for determining whether an LEA

has complied with the consultation requirement," including

"requirements that the consultation be meaningful, systematic and

ongoing," ED said:

. . . The Secretary has declined to establish addi-
tional requirements or criteria not stated in the sta-
tute regarding consultation. The Secretary believes
that Chapter 1 was designed to afford SEAs and LEAs
greater discretion in this area by avoiding, for
example, a requirement that local parent advisory
councils be established. The precise steps needed to
achieve parent and teacher consultation are, in the
Secretary's view, best left to local determination.

47 FR 52359 (November 19, 1982).

In issuing the more specific May 19, 1986 regulations,

however, tb stated:

The annual meeting should be the first step in an
ongoing process of consulting with-parents. It is not
intended in itself to satisfy the requirement in sec-
tion 556(b)(3) of Chapter 1.

51 FR 18406 (May 19, 1986). ED also stated:

:"-lchools must . . . afford parents the opportunity to
become .'evolved in critical choices regarding their
children's education. . . .

Parental involvement is particularly important in
Chapter 1. Research has demonstrated that parental
involvement increases the effectiveness of Chapter 1
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programs and makes a substantial contribution to the
success of those programs. . . .

To be beneficial, parental involvement in Chapter 1
must be meaningful and substantive; as such, it can
take a variety of forms, best determined by the agen-
cies that receive Chapter 1 funds. . . . Whatever the
methods of encouraging parental involvement selected,
the underlying objective must be to ensure that indi-
vidual parents are effectively informed of their
children's progress and encouraged and assisted in
eff orts to sustain or enhance that progress.

51 FR 18404-18405 (May 19, 1986) (emphasis added).

The objective of parent involvement required by Congress,

however, may include empowering parents as an organized, effec-

tive, policy-influencing, and compliance-monitoring force in the

community. This appears to have been contemplated by (1) the

House committee, which said parents should take the initiative to

communicate among themselves and thereby formulate parental

opinion on the design and implementation of the Chapter 1 program;

and (2) the Conference Committee, which in declaring GEPA 5427

inapplicable said parertal involvement should not thereby be

diminished and expressly ordered LEA policies conforming to S4?7.

ED's regulations mention parent councils, provision of infor-

mation on legal standards, and parental advice in program

planning and implementation; but, on the critical subject of

parent training, the regulations reflect a narrower objective.

They only explicitly mention training for home education. They

do not suggest training in assessment of program size, scope, and

quality, resource allocation equity, or legal compliance. They

1.'15
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do not suggest training in techniques of parent organization; or

improvement of parent organization effectiveness.

In this regard the May 19 regulations contrast with an ED

memorandum to all State Chapter 1 coordinators issued eight days

later:

Training: To be meaningful, parent involvement must
be based on adequate information which should include
on a continuing and timely basis proposed and final
project applications, needs assessment documents,
budgetary information, evaluation data, copies of
local, State and Federal laws, regulations, and guide-
lines, and any other Chapter 1 information needed for
full effective parent involvement. This should be
among the first priorities for training. Once this
information base has been established the LEA may
engage in a number of other training activities . .

such as . . .workshops to help parents work with their
children at home.

M. J. LeTendre, Memorandum to State Chapter 1 Coordinators, May

27, 1986, at 2.100

Other informal legal framework documents do not go much

further in elaborating LEA responsibilities with regard to parent

involvement under Chapter 1. The Angust 1985 Program Revi w

Guide suggests review for:

Lack of State guidance; no specific plans; no activi-
ties other than annual meeting; no opportunities for
parents to consult on plans, applications, the ongoing
program or evaluation.

100 The May 27 memorandum contrasts with a 1982 ED letter,
which said, "We do not believe . . . that we should promote any
particular type of training activity."
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The SEA portion of the 1986 monitoring guide, at ix,

advises federal monitors to:

o Describe the SEA's policies and practices in regard

to parental involvement, including the parent -

teacher consultation requirement.

o Verify that the SEA's application review and

approval process includes appropriate informa-

tion on the parent-teacher consultation

requirement.

The LEA portion of the 1986 ED monitoring guide, at xxxii,

instructs federal monitors to:

o Describe how the LEA has consulted with parents and

teachers of children to be served as it designed

and implemented the C. Ipter 1 program.

o Describe the LEA's procedures for conducting the

annual meeting to which all parents of partici-

pating children are invited.

In sum, there appears to be only one inconsistency in the

parent involvement legal framework. Congressional reports and

ED's May 27, 1986 memorandum suggest a policy-influencing role

for parents. The May 19, 1986 regulations, however, state the

objective of parent involvement is helping individual parents

to enhance the educational process of their own children.

Clarification of this issue would appear appropriate.

PARTICIPATION OF PRIVATE SCHOOL STUDENTS

Chapter 1 requires LEAs conducting Chapter 1 programs to

"make provision for services to educationally deprived children

1.1."l
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attending private elementary and secondary schools Rio the

extent consistent with the number of . . . [these children

residing] in the school district['s]" Chapter 1 project areas.

SS556(b)(5) and 557(a) (20 U.S.C. SS3805(b)(5) and 3806(a)).101

Services must include "special educational services and arrange-

ments (such as dual enrollment, educational radio and television,

and mobile educational services and equipment)." S557(a). These

services must "meet the requirements of SS555(c), 556(b)(1), (2),

101 The June NRG, at 35, clarifies that private school students
residing in Chapter 1 project areas are eligible "even though
such children are attending private schools outside the project
area," and adds that an LEA "is not required to serve children
who reside outside a project area but who attend private schools
located within the project area."

Eligible children attending an institution that "qualifies as
a private . . . school under state law "may not be excluded from
Chapter 1 merely on the ground their school is not in compliance
with other state laws." Id. at 36. LEAs, however, may require
private schools to assure their compliance with Title VI of the
Civil Rights Act of 1964 as a condition of their students' par-
ticipation in Chapter 1, and private school officials may reject
Chapter 1 services on behalf of their students. Id. The 1986
NRG, at 44, adds that upon such a rejection LEAs need not, but
may, arrange private school students' participation through con-
sultations with their parents. An ED Memorandum to State Chapter
1 coordinators dated March 5, 1986, however, states that if pri-
vate school officials have rejected Chapter 1 services because of
a dispute over whether the offer was equitable, "funds should
remain in reserve until the dispute is settled."

1 ,10.)0
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(3) and (4), and 558(b) "102 Id. Most important, Chapter 1

expenditures for private school students must "be equal (taking

into account the number of children to be served and their

special educational needs . . .) to expenditures for children

enrolled in the public schools." Id.

Section 557(b) requires the Secretary to arrange direct

provision of Chapter 1 services to private school students if an

LEA "is prohibited by law" from doing so or "has substantially

failed to provide for thetir] participation on an equitable

basis."'" Section 557(b)(3)(A) contemplates that services pro-

vided under bypass arrangements be paid from LEA allocations:

102 The reference to S556(b)(1) in S557(a) was added by the 1983
Technical Amendments

to ensure that the provisions for targeting areas and
children for services, as they relate to private
schoolchildren, are compatible with the provisions
for public schools. An omission in ECIA as written
might result in school districts having to serve all
private schoolchildren who are educationally deprived
without regard to the home school attendance areas
that are compatible with the school districts' areas
of concentration. There was no intent to set forth
one criterion of eligibility for public schools and
another for private.

H. Rep. No. 98-51, 98th Cong., 1st Sess. (1983) at 5. Section
555(c) is Chapter l's general description of authorized program
expenditures. Section 556(b)(2)-(4) are the LEA needs assess-
ment, size, scope, and quality, and evaluation requirements.
Section 558(b) is the supplement, not supplant provision.

103 Implementation of this "bypass provision" is subject to
several procedural requirements, including the rights of the SEA
and LEA involved to administrative hearings and court review.
The details of these provisions are beyond the scope of this

paper.
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When the Secretary arranges for services pursuant to
this subsection he shall, after consultation with the
appropriate public and private school officials, pay
to the provider the cost of such services, including
the administrative cost of arranging for such ser-
vices, from the appropriate allocation or allocations
under this chapter.

A bypass "continue[s] in effect until the Secretary determines

that there will no longer be any failure or inability on the part

of the local educational agency to meet the requirements" for

provision of services to private school students.

S557(h)(3)(C).104

Under §596(c) of ECIA, the portions of GEPA S436 which

"relate to fiscal control and fund accounting procedures" apply

to Chapter 1. Section 436(b)(2) requires:

104 Section 557 of Chapter 1 is substantively identical to S130
of Title I. Section 121(b)(3) of Title I, however, expressly
required LEA program evaluations to determine the degroe to
which the requirements of 5130 .sere met., Chapter 1 ccntains no
comparable provision. in recommendiog 5130 in 1978, the House
committee wrote:

The ComOttee . . . wishes to eaVlasize that the
school districts should publicize which att.ndance
areas are eligible for I and the availability of
services to eligible nonpublic school students iz
these areas. Where appropriate, efforts should be
made to include private school personnel In the Title
I needs assessment and program planning proces-.
These goals can best be accomplished by the
strengthening of OE regulations ensuring that adequate
information is made available about private school
children's eligibility for Title I services. . . .

The Committee . . . recognizes there are serious
problems with regard to the compliance of local educa-
tional agencies with the requirement of nonpublic
school participation.

H. Rep. No. 95-1137, 95th Cong. 2d Sess., (1978) at 33-34.

1 4 )
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that the control of finds provided to the local
educational agency unuer each program and title
to property acquired with those funds, . . . he
in a public agency and that a public agency . . .

administer those funds and property.

Most of the Chapter 1 regulations concerning private school

student participation -sere issued November 19, 1982.105 They

repeat statutory provisions and require that services be provided

.
"ruin consultation with private school officials" and "on an

equitable basis."106 S200.70(a)(1) and (b), 47 FR 52350

(November 19, 1982). On the question of equitability, the 1983

NRG, at 36 states:

If the needs assessment reveals that the private
school children have different educational needs
than public school children, an LEA must consider
those different needs in designing its Chapter 1
project.

The 1986 NRG, however, at 45, adds:

The subject(s) or service(s) determined by the LEA
to be the areas of greatest need of children in the

1.05 Provisions added by the May 19, 1986 regulations concerning
tails of the bypass procedure are beyond the scope of this

106 ED correspondence expressly indicates the "equitable basis"
requirement demands more than equal expenditures. Were an LEA to
provide private school students no instruction, but only one-time
consumable materials, services would not be considered equitable,
despite equality of expenditure. Letter from M. J. LeTendre to

M. A Smith, April J.7, 1986. ED has said, "that equitability is
determined by a myriad of factors." Letter from M. J. LeTendre
to J. P. McElligott, July 25, 1986, These concepts are also
reflected in ED "Question and Answer" documents reviewed below.

141
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project area must be the same for all children.
Therefore, the subject(s) or service(s) provided in
the project area should be the same regardless of
whether the children attend public cr private schools.

Similarly, the 1986 NRG states, if the LEA selects only elemen-

tary level project areas, it should serve private schoolchildren

only at the elementary level." Id. It adds, however:

An LEA has the flexibility to provide services to
private school children at different grades within
a 'eve], e.g., at the elementary level, grades 1-3
in the public schools, and grades 4-6 in the
private schools.

Tri. Further comments in the 1986 NRG on the requirements and

limits of service equitably include:

In general, LEAs are not required to establish a
separate Chapter 1 program for private school children
when the school they attend enrolls less than ten eli-
gible children. The minimum number is a guide only --
in some instnces, it may be possible and desirable t
set up programs and, in these cases, LEAs should do
so. Where no separate program is established, private
school children must be offered an opportunity to par-
ticipate in the program being operated for public
school children.

Id. at 44. Also, since actual, not planned, expenditures must be

equal, "if adjustments to the program are needed during the

school year to ensure private school students are equitably

served, they should be made."

For situations where eligible private school students

reside in attendance areas unserved by Chapter 1 because, in

accordance with S556(d)(5) of the statute and S200.50(b)(5) of

the regulations, SCE funds are used there instead, the 1986 NRG

offers the following guidance:
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In implementing this provision [the "SCE-skip" option
allowed by S556(d)(5)], the statute requires the LEA

to determine the number of children in private schools
to receive Chapter 1 services . . . as if no skipping

had taken place

For example, if the LEA determines that, absent . . .

(SCE funds] . . . the LEA would serve three attendance

areas, it should determine the number of private
school children in those areas who would be served.
Assume that for all three areas a total of 36 children

would be served. If non-Chapter 1 funds are used to

serve one of the three areas, enabling Chapter 1 funds

to serve a fourth area, private s,:hool children from

all four attendance areas are eligible. The LEA thus

should select a total of 36 private school children --
including those most in need of assistance -- to be

served from all four attendance areas.

Id. at 12-13.

The regulations, in 5200.72, state that Chapter 1 funds may

not be used to meet the "needs of the private schools" or the

"general needs of the children in the private schools." Section

200.75 also expressly prohibits use of Chapter 1 funds "for

repairs, minor remodeling, or construction of private school

facilities." The regulations contain several provisions designed

to ensure LEAs "exercise administrative direction and control

over Chapter 1 funds." 5200.70(c). Under 5200.74:

(c) The public agency shall ensure that the e-uip-

ment or supplies placed in a private school-
(1) Are used for Chapter 1 purposes and
(2) Can be removed from the private school without

remodeling the private school facility.
(d) The public agency shall remove equipment or

supplies from a private school if-
(1) The equipment or supplies are no longer needed

for Chapter 1 purposes; or
(2) Removal is necessary to avoid use of the equip-

ment or supplies for other than Chapter 1 purposes.

143
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Under S200.70(d):

(1) Provision of services to children enrolled in
private schools must be provided by employees of a
public agency or through contract by the public agency
with .: person, an association, agency or corporation
who or which, in the provision of those services, is
independent of the private school and of any religious
organizations.

(2) This employment or contract must be under the
control or supervision of the public agency.

The 1986 NRG, at 46, clarifies this regulation as follows:

Chapter 1 services may be provided by persons not
independent of the private school or of a religious
organization, if they are employed directly by the
LEA, as long as the , 'ices are provided at a time
when the person is not being paid by the private
school. During the time that the person is providing
Chapter 1 services, he/she must be under the super-
vision and administrative control of the LEA and must
have no responsibilities to the private schoo1.107

Finally, 5200.73 allows placement of public employees in

some private facilities, under the following conditions:

An LEA may use Chapter 1 funds to make public
employees available in other than public facilities-

(a) To the extenc necessary to provide equitable
Chapter 1 services designed for children in a private
school; and

107 ED's Program Review Guide and OMB's Compliance Supplement
address the consultation, public control, and service
equitability requirements reviewed above only in general terms.
For example, the suggested audit procedures in the OMB Compliance
Supplement are as follows:

o Review procedures for determining numbers and needs
of educationally deprived children in private
schools and evaluate for adequacy.

o Ascertain Chapter 1 services provided to such
children and determine whether those services have
been provided on an equitable basis.

14.;
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(b) If those services are not normally provided by
the private schools.

This regulation, however, wts written prior to the Supreme

Court's decision in Aguilar v. Felton, 473 U.S. 105

S.Ct. 241, 53 U.S.L.W. 5013 (July 1, 1985). In Aguilar the

Supreme Court held instruction by Chapter 1 teachers in

"pervasively sectarian" environments violated the constitutional

requirement for separation of church and state (the Establishment

Clause). After finding the environment of the Catholic schools

involved to be pervasively sectarian, the Court held that LEA

supervision of the private school Chapter 1 teachers, necessary

to ensure the absence of any religious message in their teaching,

required "excessive entanglement" of public officials with reli-

gious institutions. Id.108

108 Since Aguilar restricts Chapter 1 services provided in

"pervasively sectarian" environments, services in nonreligioLs
private schools are not aflected by the decision. The Court in
Aguilar diF;tinguished the schools involved in that case from

church-owned post-secondary institutions found not to be per-
vasively sectarian in past cases; however, the Court also said
that alleged differences in "the degree of sectarianism" of the
Catholic schools involved in Aguilar had "little bearing" on the

Court's nnalysis.
The services Aguilar specifically prohibits in pervasively

sectarian environments are those (1) which must be supervised or
monitored to ensure no religious message is communicated, and (2)

which must be supervised and monitored in a way which
"excessively entangles" public officials in the affairs of per-

vasively sectarian institutions. Public electric, water, and

sewer services can be provided in pervasively sectariar. environ-

ments becanse the required monitoring is not very "entangling"
and relates solely to the amount of the bill; there is no need

for monitoring to ensure absence of religious content. Live

instruction in pervasively sectarian environments by publicly-
(continued on next page]
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After the Aguilar decision, ED issued two documents, in

question and answer form, providing guidance to state c'd lncal

educational agencies. Department of Education, "Guidance on

Aguilar v. Felton and Chapter 1 of the Education Consolidation

and Improvement Act (ECIA), Questions and Answers" (August 1985)

(Guidance); and "Additional Guidance on AguilLr v. Felton and

Chapter 1 of the Education Consolidation and Improvement Act

(ECIA), Questions and Answers" (June 1986) (Additional Guidance).

In the Guidance, at 1, ED, citing Wolman v. Walter, 433 U.S. 229,

246-247 (1977), stated that instructional services for children

in religiously efililted private schools "must Ll provided at

sites that are 'neither physically nor educationally identified

108 [continued from previous page)
paid teachers, however, requires regular monitoring; this moni-
toring, moreover, must occur in the sectarian environment. This
creates "excessive entanglement." Is the problem overcome if the
teacher is physically lncated in a public building and the pri-
vate school 7hildren receive live instruction by television?
D'es provision of the television set (or a computer, for
com?uter-assisted instruction), however, present another moni-
toring problem, different from those just not-fi? Use of the
equipment may require monitoring to prevent 1. for non-Chapter 1
purposes, or by ineligible private school s,udents. Would moni-
toring of this ki.nd require "excessive entanglement"? (ED
co* espondence one State dire.-tor suggests "entanglement"
can be avoieed through use of "dm. computer terminals -- where
"functions are limited to the Chapter 1 program content
transmitted via telephone lines, access is controlled by an ID
number or student name," and the computers "do not have a disc
port, and are limited to 10K of memory." Letter from D. R.
Kearns to M. J. LeTendre, October 11, 1985, and response,
December 10, 1985.)

Aguilar was a 5-4 decision. Establishment Clause jurispru-
dence is complex, without firmly settled legal tests governing
all aspects of the future cases which might arise.

1
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with the functions of the private school.'" The Additional

Guidance, at 3-4, added:

The Court has not ruled on the constitutionality of
placing a mobile or portable unit on property
belonging to a religiously affiliated private school,
and there may be differing views on this subject.
Given existing case law, it is the view of the
Department of Education that . . . [mobile units may
be so placed] if the following conditions are met:

. The property is at a sufficient distance f.rom the
private school building(s) so that the mobile or por-
table unit is clearly distinguishable from the private
school facilities used for regular (non-Chapter 1)

instruction.

2. The mobile or portable unit is clearly and separa-
tely ioentified as property of the LEA and is free of

religious symbols.

3. The unit and the property upon which it is located
are not used for religious purposes or for the private
school's educational program.

4. The unit is not used by private school personnel.

The Additional Guidance at 6, offered the following examples of

property meeting these conditions:

1. Land near the school that is separated from the
school by an undeveloped plot of land or other terrain
features and that is used neither for religious pur-

poses nor for the school's educational program.

2. A portion of a private school playground that is
fenced in end has direct access to a public street.

3. Those portions of a parking lot that are not imme-
diately adjacent to the private school.

The Additional Guidance also suggested that, before placing

mobile units on private school property, an LEA "determine that

other locations . . . are unsafe, impracticable, or substantially

less convenient for the children to be served," and that the LEA

147
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"enter into a lease arrangement . . . for the use of the land."

Additional Guidance at 5.

ED also addressed several other issues in these two sets of

guidance. The Guidance, at 1, stated that "on-premises testing

for student selection is not prohibited under Aguilar," since

"Wolman v. Walter distinguished the role of the diagnostician

from that of the teacher or counselor with regard to services in

the private school." The Additional Guidance, however, at 2-3,

stated that consultations between Chapter 1 teachers and those of

private schools, intended to coordinate instruction, "should not

occur at the site of the Chapter 1 services while the services

are being provided." ED suggested that "consultation occur at a

public school site, other neutral sites, or by telephone."

The Guidance, at 7, states that a private school student

may "take onto private school premises Chapter 1 instruct:.onal

materials for his or her use as a part of the child's Chapter 1

program."

With respect to the placement of computer-assisted instruction

(CAI) equipment on the premises of religiously-affiliated private

schools, the Additional Guidance, at 8-9, stated:

1. As with all Chapter 1 programs serving private
school children, the CAI program must be under the
LEA's direction and control. On-site review by public
school ,,fficials must be limited, however, to such
things as the installation, repair, inventory, and
maintenance of equipment.

2. PriPte school personnel may be present in the CAI
rooms to perform limited non-insLructional functions

14z;
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such as to maintain order, to assist children with
equipment operations (such as turn: g the equipment on
and off, demonstrating the use of the computers, and
accessing Chapter 1 programs), and to assist with the
installation, repair, inventory and maintenance of the
equipment.

3. Neither public nor private school personnel may
assist the students with instruction in the CAI room.
Public school personnel may, however, assist by pro-
viding instruction through computer messages, by
telephone or by television.

4. Access to the computer equipment and the rest of
the program must be limited to Chapter 1 eligible
children.

5. Equipment purchased with Chapter 1 funds may not be
used for other than Chapter 1 purposes. Only software
directly related to the Chapter 1 program may be used
with the CAI.

[Emphasis in original .]109

In addition to discussing restrictions on the manner in

which Chapter 1 services are provided to private school stude,ts,

ED elaborated the requirements for equitability of services.

Guidance, at 4-5, stated:

109 The Guidance and Additional Guidance provide several speci-
fic, practical suggestions, as our review indicates. Readers of
these ED documents might also be assisted if ED discussed the
concepts and reasoning used by the Court in Aguilar Awareness
of the concepts, "pervasively sectarian environment," and
"excessive entanglement," and familiarity with the Court's
reasoning in finding both in Aguilar, are helpful to
understanding the rationale for, and to assessing the validity
of, the specific suggestions ED makes.

140
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(S)ervices may be considered equitable if--

a. The LEA assesses, addresses, and evaluates the pri-
vate school children's specific needs and their educa-
tional progress on the same basis as public school ,

children.

b. The LEA provides, in the aggregate, about the same
amount of instructional time and materials for each
private school child as compared with each public
school child.

c. The instructional services cost about the same.
Section 557(a) of Chapter 1 of ECIA reqrires "equal"
expenditures for private and public school students.
Thus, the cost per eligible child must be considered
in determining equitability. However, cost is not the
sole means of determining equitability.

d. The private school child has an opportr .ty to par-
ticipate equitable to the opportunity of a public
school child. In one school district the opportunity
may be at another 'te during the school day. In
another, it may be outside of regular school hours.
Any alternative must be evaluated in the light of
local conditions. Other factors should be considered,
including the level of educational service, the age of
the children to be served, the time ln:,t in travel,
availability of transportation, distance, weather,
supervision, safety, and the opportunity for and the
rate of participation.

The Guidance also clarified, at 6, that administrative and

auxiliary costs, such as transportation,-necessary to serve pri-

vate school:students must "come from the LEA's whole allocation,

so that Chapter 1 instructional services may be provided on an

equitable basis to both public and private school children."

(Emphasis added.)

Th3 Additional C;uidance, at 10-11, also discussed the

equitability of CA: services as follc4s:

1I- 1 IkJ/



-146-

When CAI is being provided to private school children
while public school children are receiving direct
instruction from a teacher, the question of equitabi-

lity is. . . difficult.

Whether the se:vices provided by an LEA to private
school students are equitable to those provided to
children in public schools is measured by factors

. . . such as whether the private school children's
needs are addressed on the same basis as public school
hildren, whether the services cost about the same,

whether the opportunity to participate is about the
same, whether the services are relatively convenient,
and whether tht. quality of the services is comparable.
If the CAI alone does net provide this equity, the LEA
may make up the difference by offering additional ser-
vices, such as tutorial centers or appropriate summer

sci:ool programs.

In concluding, the Additional Guidance, at 12, discussed

ED's auditing policy:

Department officials responsible for issuing final
audit 'determinations do not intend . . . to disallow
expendit,res consistent with . . . this guidance and
the guidance issued on August 15, 1985, or cons;.stent
with another reasonable reading of Felton and other
Establishment Clause cases. . . . Nothing in this
answer, however, in any way excuses an LEA or SEA f-om
fully complying with applicable statutes and rPgula-
tions, inclutoling the Chapter 1 equitable services

requirement.110

Included in the informal legal frainework is the 1986 ED

monitoring guide. The SEA portion of the document, at 7i th,

110 The Guidance and hdditi nal Guidance address other specific
matters concerning till! details of serving private school stu-

dents. Our discussion has been limited to those portions of the
documents addressing the most significant policy issues.

1 5 1
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tells federal monitors to:

o Describe the SEA's procedures for providing
"equitable" services to private school children.
(Felton)

o Verify that applications from LEAs contain an
assurance that the programs serve educationally
deprived children in private schools in accordance
with Section 557. [ ) YES [ ] NO

o Describe how the SEA verifies that the LEA has
administrative direction and control over the
Chapter 1 funds and equipment that benefit the eli-
gible private school children.

o Describe how the SEA verifies that the LEA has con-
ducted a needs assessment to determine services to
be provided to private school children.

The LEA portion of the 1986 ED monitoring guide, at xxxiii-

xxxiv, instructs federal monitors to:

o Describe how the needs of educationally deprived
nonpublic school children have been assessed.

o Describe how private school officials, teachers and
parents are involved in the project planning and
evaluation.

o Describe how the LEA maintains administrative
direction and control over delivery services to
private school children.

o Effects of Felton: 1985-86:
1986-87:

o Describe how services to private school children.
are determined to equitable

o Examine file documenting refusal of Cha,ter 1 ser-
vice (sign-off).

In sum, the statute and ED's documents are internally con-

sistent, though 5200.73 of the regulations (placement of public

employees in some private facilities) must be read with ED's
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Guidance and Additional Guidance to avoid misunderstanding.

Whether the latter documents are fully consistent with the

Establishment Clause, however, is a complex question of constitu-

tional jurisprudence. We have not attempted to answer that

question here.

LOCAL EVALUATION ,RECORD KEEPING AND REPORTING

Chapter 1 contains three provisions pertaining to program

evaluation by LEAs. First, the major Chapter 1 evaluation pro-

visior, S556(b)(4) (20 U.S.C. S3805(b)(4)), as amended by the

1983 Technical Amendments, require: LEAs to assure that their

programs and projects:

will be evaluated in terms of their effectiveness in
achieving the goals set for them, and that such
evaluations shall inc.lude objective measurements of

educational achievement in basic skills and a deter-
mination of whether improved performance is sustained
over a period of more than one year, and that the
results of such evaluation will be considered by such
agency in the im rovement of the ro rams and
projects a$3isted under this cha ter

Second, S556(d)(9) (20 U.S.C. S308(D)(9) cuthorizes

schoolwide projects permitted by S133(b)-of Title I. Paragraph 6

of the latter provision required *procedures for evaluation . . .

[of the schoolwide projects] and opportunities for periodic

improvements . . . based on the results of those evaluations.

Third, S591(b) of ECIA (2u U.S.C. S3871(b) prohibits federal

regulations "relating to the details of . . . evaluating programs

153
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and projects by . . . local educational agencies. "111

The Chapter 1 regulations repeat the requirements of

S556(b)(4), adding only that evaluations be done at least once

every three years. S204.23(b)(1), 51 F.R. 18413 tMay

1986) .112

ED's June 1983 NRG observed, at 15, "Chapter 1 con-

tains less specific requirements for evaluation than those spe-

cified in Title I." The NRG contemplated SEAs would play a role

NUM approving evaluation designs that meet Chapter 1

requirements," however, and added, "[t]he models described in

SS201.172--201.174 of the Title I regulations are appropriate

evaluation designs, . . . [but t]he Department does aot require

the use of those, or any other, particular models." The 1986

NRG, at 41, makes the same point, and suggests that SEAs, to meet

their own evaluation obligations, "may wish to require that . . .

LEAs use specific instruments to measure achievement or specific

111 Sections 124(g) and 183(b) and (d) of Title I, as amended in
1978 had required, in each State, annual evaluations, conducted
in accordance with federally developed models, of a represen-
tative sample of district Title I programs. The evaluation
models were specified in SS201.172-201.174 of the Title I regula-
tions. 46 FR 5188-5189 (January 19, 1981). Section 124(g) also
expressly required evaluation of the degree to which the require-
ments for private school student participation had been met.

112 Responding to a comment that this three-year evaluation
interval was confusing, given the two-year interval for State
evaluations, ED said, "An SFA may require more frequent evalua-
tions . . . if the SEA needs those evaluations to meet the SEA's
evaluation requirement." 51 FR 18422 (May 19, 1986).
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evaluation designs." The 1986 NRG includes as an attachment the

Title I regulations describing the previously required evaluation

models. The 1986 NRG also adds, at 41:

To determine the sustained effects of the program over
a period of more than one year, the LEA should include
the achievement results of those students who have
participated in Chapter 1 over a period of time, not
just those students who remain in the program every
year. For example, a sustained effects analysis con-
ducted in school year 1986-87 should include achieve-
ment results of all children who participated in
Chapter 1 during either or both school years 1985-86
and 1986-87.

Section 596(c) of ECIA (20 U.S.C. §3876(c)) removes the

Chapter 1 program from all but the "fiscal control and fund

accounting" provisions of GEPA S436 (20 U.S.C. S1232e); thus, the

program reporting and evaluation provisions of S436(b)(4), and

(6) do not apply to Chapter 1 programs. As a result, there are

no applicable GEPA provisions obligating LEAs to evaluate Chapter

1 programs.

LEAS, however, could be required by the Secretary to

evaluate their programs and to report the results to ED, if the

Secretary requested the evaluations ul :.er GEPA 5417. Such action

by the Secretary, though, would have to consider, and avoid

conflict with, the prohibition in S591(b) of ECIA (20 U.S.C.

S3871(b) against regulations "relating to the details" of LEA

program evaluation.

The LEA portion of the 1986 ED monitoring guide, at xxx,

instructs f3era1 monitors to:

I lJ
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o Describe the LEA's procedure for evaluation of the
effectiveness of the Chapter 1 program.

o Describe how the evaluation procedures include
objective measurements of educational acEhlieve-
ments in basic skills.

o Describe how the evaluation procedures include a
determination of whether improved performance is
sustained over a period of more than one year.

o Describe (if applicable) the LEA's exemplary pro-
jects or practices.

Chapter 1 includes two record keeping and reporting provi-

sicns applicable to LEAs, and GEPA contains two additional provi-

sions applicable to Chapter 1. Section 556(b) of Chapter 1 (20

U.S.C. S3805(b)) requires each LEA to assure it "will keep such

records and provide such information to the State educational

agency as may be required for fiscal audit and program

evaluation."113 Also, LEAs using the supplement-not-supplant

exclusion for special program funds (such as SCE appronriations)

must "keepll such records and afford such access thereto as are

necessary to assure the correctness and verification of the

requirements" for the exclusion. S558(d) of Chapter 1 (20 U.S.C.

S3807(d); S131(c)(4) of Title I (20 U.S.C. S2751(c)(4)).

Under §437(a) of GEPA (20 U.S.C. §1232f(a)), LEAs are

113 Section 127 of Title I, as amended in 1978, had imposed a
similarly broad record keeping and reporting obligation. This
provision also expressly required an annual report to the State.
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required to keep for five years after completion, of any federal

program activity:

records which fully disclose the amount and disposi-
tion . . . of those funds, the total cost of the acti-
gity for which the funds are used, the share of that
cost provided from other sources, and such Lther
records as will facilitate an effective audit.

Finally, GEPA S436(b)(3) (20 U.S.C. S1232e(b)(3)), applicable

under S596(c) of ECIA (20 U.S.C. S3876(c)), requires each LEA to

assure it "will use fiscal control and fund accounting procedures

that will ensure proper disbursement of, and accounting for

Federal funds paid."

The Chapter 1 regulations require of LEAs record keeping

identical to that required of the states. Thus, in addition to

repeating the Chapter 1 and GEPA statutory requirements, the

regulations expressly require LEAs to keep records that show

compliance with Chapter 1 requirements." S204.10(b)(3) and (2),

50 F.R. 18416 (April 30, 1985). Records must be kept "until all

pending audits or reviews concerning the Chapter 1 project have

been completed and . . . all findings and recommendations

arising out of any audits . . . have been finally resolved," but

for no less than five years after completion of the activity to

which they pertain. S204.10(c).114 LEAs must afford evaluating

114 Prior Chapter 1 and Title I versions of this regulation, with
the comments of the June 1983 Nonregulatory Guidance, are
reviewed above at note 70.

15?
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reviewing or auditing federal officials access to records

and appropriate personnel. S204.11.

There are no informal documents which add to the legal

framework, and all regulations are consistent with the statutory

provisions.

CARRYOVER OF FUNDS

Section 412(b) of GEPA (20 U.S.C. S1225(b) governs the

availability of appropriations and provides that funds which are

not obligated and expended in one fiscal year can be carried over

for obligation and expenditure in the next fiscal year:

Notwithstanding any other provision of law, unless
enacted in specific limitation of the provisions of
this subsection, any funds from appropriations to
carry out any programs to which this title is appli-
cable during any fiscal liar which are not obligated
and expended by educational agencies or institutions
prior to the beginning of the fiscal year succeeding
the fiscal year for which such funds were appropriated
shall remain available for obligation and expenditure
by such agencies and institutions during such suc-
ceeding fiscal year.

Any such carryover funds must be obligated and expended

in accordance with:

(A) the Federal statutory and regulatory provisions
relating to such program which are in effect for such
succeeding fiscal year, and

(B) any program plan or application submitted by
such educational agencies or institutions for such
program for such succeeding fiscal year.
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S412(c) of GEPA (20 U.S.C. S1225(c)).115

The early Chapter 1 regulations address carryover funds by

stating:

.-..

(a) An SEA or any other agency that receives
Chapter 1 funds may obligate funds during the Federal
fiscal year for which the funds were appropriated and
during the succeeding Federal fiscal year.

(b) The SEA or any other agency shall return to
the Department any funds not obligated by the end of
the succeeding Federal fiscal year.

(c)(1) Chapter 1 funds are obligated when an SEA
or any other agency --

(i) Commits funds, according to State law or
practice, to the support of specific programmatic or
administrative activities; and

(ii) Identifies Chapter 1 funds allocated for a
particular Federal fiscal year as supporting those
specific programmatic or administrative activities.

(2) For purposes of this section, the SEA's
distribution of funds to any other lgency is not the
obligation of those funds.

S204.14, 50 FR 18417 (April 30, 1985)(previously designated as

S 200.64, 47 FR 52350 (November 19, 1982)).116

The informal legal framework indicates that carryover funds

should be reviewed by federal monitors and State and local audi-

tors. The 1985 ED Program Review Guide, at 2-3, identifies some

"possible problems" for federal monitors to consider:

115 The EDGAR regulations implementing the carryover provision do
not apply to Chapter 1. See 34 CFR SS76.705-706(1985).

116 A series of articles in the Miami News in December 1985
asserted, in part, that many States were in violation of a

[continued on next page]



-155-

Excessive carryover in some agencies; no State action
to reduce; lack of reports; carryover data not
included on applications.

Grantees or SEA itself lacks documentation that funds
for a fiscal year were expended within the 27-month
period; lack of close-out procedures.

The SEA portion of the 1986 ED monitoring guide, at iii-iv,

advises federal monitors to:

o Describe the SEA's procedure to ensure control of
carryover funds.

116 (continued from previous page)
Federal rule requiring States and LEAs to spend at least 85
percent of their allocations annually. ED refuted this charge in
an internal report prepared in response to the articles. As ED
said, in part:

According to the Miami News, 26 States were in viola-
tion at the end of school year 1983-84 of a Federal
rule req' ring States and LEAs to spend at least 85
percent 1f their allocations annually. Actually the
statute stipulates they ,rust receive 85 percent of
their previous year's allocation. The Miami News
statement is untrue, because there is no rule, nor has
there ever been one, specifying the amount of funds
that can be carried over, or that must be spent
annually.

"Chapter 1 and the Miami News, An Evaluation and Assessment: A
Final Report of the U.S. Department of Education Task Group,"
(coordinated and prepared by the Office of Elementary and
Secondary Education, Dr. Lawrence F. Davenport, Assistant
Secretary)(1986) at 2.

Section 193(a) of Title I (20 U.S.C. S2843(a)) contains an 85
percent "hold harmless" provision which operates when adjustments
in allocations are necessitated by apprcpriations. This "hold
harmless" provision, which does not require States and LEAs to
spend at least 85 percent of their allocations annually, is still
operative under Chapter 1. S554(b)(1)(c) of Chapter 1 (20 U.S.C.
S3803(b)(1)(c).

!Go
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* * *

3 Describe the SEA's procedures for ensuring that
funds are spent within the 27 month period of their
availability.

the LEA portion of the 1986 ED monitoring guide does not

address carryover !lands directly. The guide, at xxxix, however,

does ask federal mcnitors to "(djescribe the LEA's procedure for

controlling obligations and expenditures."

The 1985 OMB Compliance Supplement, at 6, describes the

"compliance requirement" and "suggested audit procedures" as

follows:

Compliance Requirement

An SEA or LEA may obligate Chapter 1 funds only during
the fiscal year for which the funds were appru-Iriated

and during the succeeding fiscal year, i.e., commit
funds from a specifically identified fiscal year,
according to state law or practice, to the support of

specific programmatic or administrative activities.
(P.L. 97-35, Sec. 596(b); Sec. 412(b) of GEPA)(34 CFR

200.64)

Suggested Audit Procedures

o Test expenditure and related records and note dates
for obligation of grant funds.

o Test older unliquidated obligations for currency.

The legal framework for carryover funds appears to be

internally consistent.

CONCLUSION

In the Education Consolidation and Improvement Act of 1981,

Congress sought to accomplish the goals of federal compensatory

education with a legal framework of diminished length,

1 6 1



IMI101111

-157-

prescriptiveness, and complexity .117 ED regulations reflect this

new approach, and accompanying ED comments often reject requests

for specific standards implementing the statute. Nonreglilatory

guidance, which may or may not be binding on LEAS, is an impor-

tant aspect of this approach to deregulation. In this context,

some ED letters rely on "inapplicable" EDGAR regulations to pro-

vide guidance and refer to Title I regulations no longer in

effect to answer questions frcm the field. Excerpts from Title I

regulations are also used to provide examples in the NRG.

The 1983 Technical Amendments restored some Title I statu-

tory provisions originally dropped in 1981. In some areas --

parent involvement ana pairticipation of private school students,

for example -- regulatory and nonregulatory guidance has

increased. For most of the topics reviewed, however, the

117 In contrast, Congress, in the Education Amendments of 1978,
placed in the Title I statute several concepts previously
developed in regulations or policy documents, directed the
promulgation of additional regulations on topics in& luately
addressed in the past, and also requested a policy manual which
would collect e'l relevant legal standards and illustrate their
application through examples. Although the goal was to provide
uniform, comprehensive, clear, specific, and conveniently
available legal guidance to all officials responsible for imple-
mentation of federally funded compensatory education, this
approach increased the length, complexity, and prescriptiveness
of the Title I legal framework.

'lb
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regulations often merely paraphrase the statute.

Our description of the legal framework is not exhaustive.

We know, for example, that interpretations of the legal filamework

are included in ED program review letters and audit reports which

we did not consider becausB a topical analysis of these documents

is the subject of a companion study.

In addition, our analysis has not addressed the adequey,

clarity, or comprehensiveness of the legal framework. We have

focused only on the internal consistency of selected provisions.

We have not discussed whether particular ,:hapter 1 provisions are

sufficient to achieve Congressional intent. Nor have we dwelled

on ambiguities. We note, however, that the legal framework, as

it now stands, is uneven in specificity; sore topics are ela-

borated far more than others.

In general, we have found that the 'vast majority of pro-

visions in the evolving legal framework are mutually consistent,

particularly after technical amendments, resolution of the GEPA

dispute, three sets of Chapter 1 regulations (November it32, April

1985, and May 1986), and two editions of nonregulatory guidance.

There are some areas, however, where questions of consistency

arise. We summarize these below.
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Federal Management and Oversight

The legal framework for federal management and oversight is

generally internally consirtent. In the area of federal rule-

making, however, therc are two issues which are of interest. The

first concerns 5431 of GEPA which defines the term "regulation"

as including "any . . . guidelines, interpretations, orders, or

requirments of general applicability prescribed by" the Secretary

(emphasis added) and which requires publication of a proposed

"regulation" in the Federal Register for comment before it takes

effect. Since the NRG appears to be a set of "ge3elines", or

at least a collection of "interpretations", this raises the

question of whether the NRG constitutes "guidelines" or

"interpretations" within the statutory definition of

"regulation". If so, could it be asserted that the NRG has no

effect because it was not published in the Federal Register in

accordance with 5431 of GEPA? How does ED's position that the

NRG is not binding on SEAs or LEAs (unless adopted by an SEA)

bear on this issue?

,:he second issue of interest involves S431(c) of GEPA

which mandates that "[a]il such 'ED) regulations shall be uni-

formly applied and enforced throughout the fifty States." There

may be a potential inconsistency between Congressional intent

concerning uniform application and enforcement of ED regulations

r'nd ED's frequent refusal to develop standards for inclusion in
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the Chapter 1 regulations. Similarly, there may be a potential

inconsistency bCc.ween the mandate that :D regulations be uni-

formly applied and enforced and ED's position on the

"inapplicability" of EDGAR (unless adopted by an SEA).

In the area of federal enforcement, there is a mincr incon-

sistency in the judicial review provisions for withholding of

payments and for cease and desist orders. The judicial review

provision for withholding of payments (5593(b) of ECIA) includes

a presumption of compliance which can be overcome by findings of

fact by the Secretary. The judicial review provision for cease

and desist orders (5455 of GEPA) does not contain such a

presumption of compliance.

Other areas of the legal framework for federal management

and oversight appear to be mutually consistent. We note,

however, that the 1985 OMB Compliance Supplement for State and

local auditors does not reflect the 1983 Technical Amendments.

Delays in updating such documents are not uncommon.

State Management and Oversight

The legal framework for state management and oversight is

largely consistent. In the area of State rulemaking, however, we

did not review State Chapter 1 rules, regulations or policies.

Consequently, we cannot comment. on the extent to which the State

legal framework is consistent with the federal legal framework.

One possibly inconsistent aspect of the program's legal

1 85
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framework is the the interaction between the "inapplicability" of

EDGAR and the statutory requirement that States identify State-

imposed requirements. ED, on the one hand, renders most of EDGAR

inapplicable to Chapter 1 (unless an SEA adopts EDGAR). On the

other hand, ED says, if an SEA adopts EDGAR, which is a federal

regulation, then the SEA must identify it 's a State-imposed

requirement. EDGAR, of course, provides answers to many

questions that program implementers confront.

There is also a slight inconsistency in the legal framework

for application approval. The section of the Chapter 1 regula-

tions containing standards for applic :ition approval says an SEA

"shall approve" an LEA's application if it "meets the require-

ments in §556 of Chapter 1." §200.14(a), 47 FR 52345 (November

19, 1982). Section 556 does not mention certain GEPA assurances

which the LEA must give to the SEA. As a practical matter,

however, this is not a significan.". inconsistency since the 1986

NRG indicates that keeping these assurances on file at the SEA

will suffice.

In the area of State monitoring, the 1985 ED Program Review

Guide contains federal expectations that are not articulated in

the statute, regulations, or NPG. The portion of the 1985

Program Review Guide concerning State monitoring describes as

"possible problems" such matters as "few reports to LEAs of SEA's

monitoring visits" and "no evidence that SEA requires ctu.rective
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action." Similarly, the 1986 ED monitoring guide refers to moni-

toring schedules and monitoring instruments. SEAS may understand,

that these are federal expectations, but such expectations are

not reflected in any standards for SEA monitoring in thestatute,

regulations or NRG.

With respect to the State enforcement, there would easily

be the appearance of an inconsistency between ED indicating, in a

1982 regulatory comment, that Chapter 1 dcas not specifically

authorize compliance agreements in lieu of withholding and ED

advising a State, in a 1986 letter, that the SEA's policy for a

compliance agreement ("repayment agreement") was "allowable".

The Chapter 1 regulations assert the SEA obligation to

"conduct an evaluation" of LEA Chapter 1 programs can be met by

mere collection of test score data. Title I Congressional

reports and GEPA afford a basis to oelieve, however, that when

,.. r,-.--,gress says "conduct an evaluation," Congress means perform a

qualitative assessment of funds allocation, administrative, and

educational practices, as well as gather test scores. If ED

offered either a reason why such qualitative Assessments are not

necessary for SEAs to conduct, or evidence that ongress in this

partic-lar statute contemplated a concept of evaluation different

from that reflected in Title I and GEPA, ED's regulatory position

could be assessed. The regulation, as it stands, may be incon-

sistent with the statute.
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Local kualementation

The legal framework for local implementation is also

generally consistent. We have, however, identified some areas

where questions of consistency arise.

Congress enacted in Chapter 1 a statutory exemption from

the supplement, not supplant requirement for State and local com-

pensatory education funds meeting certain criteria. The NRG,

however, says that Chapter 1 services must supplement State or

local services "required by law," making no exception for State

compensatory services which meet exclusion standards but which,

under a State statute, are mandatory. If the NRG in fact means

that State compensatory education services required by State law

are not eligible for the supplement, not supplant exclusion, the

NRG may be inconsistent with Congress's intent in enacting is

exclusion.

Both the 1983 and the 1986 NRG interpret the comparability

exemption for "unpredictable changes in st-lent enrollment or

personnel assignments" as if the provision exempted all changes

that were, for whatever reason, "ulpredicted." This interpreta-

tion rewards those who de,:line or neglect to seek facts from

which advance predictions reasonably might be made. Where stu-

dent mobility is a recurring phenomenon, mid-year enrollment

change is not unpredictable. Though the magnitude or direction

of change may be uncertain, appropriate efforts at contingency
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planning, designed to lessen the impact of change on service

equivalence, might reasonably be required. In implementing the

mandate for equitable services to private school students, ED has

determined that mid-year changes must be made if necessary to

ensure equity. It would appear iconsistent not to require the

same approach in attempting to ensure equivalence of serv:ces for

comparability purposes.

There is also a consistency question about the intended

meaning of "unpredictable changes in . . personnel

assignments." Personnel assignments are conscious, deliberate

acts and thr circumstances in which Congress assumes such deci-

sions appropriately mig'it be deemed "unpredictable" are not imme-

diately apparent. Presumably, Congress does not intend carte

blanche exemption for lack of administrative planning. Without.

explanation or limitations indicating the provision is not meant

to be the refuge of an administrator whose actions are

"unpredictable," the provision appears to be inconsistent with

the more fundamental purpose of the comparability requirement --

ensuring service equivalence to the extent competent administra-

tion reasol.lbly can accomplish this objective.

The comments accompanying the May 19, 1986 regulations

identify the rnderlying objective of parent involvement as

assisting individual parents to help their children's achieve-

ment. Consistent with this objective, the regulations suggest

1R)
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parent training in name education of their children; they do not

suggest other training. ED's May 27, 1986 Memorandum tc' State

Chapter 1 Coordinators, however, states that training parents to

educate their children at home is of secondary importance-. ED's

memorandum says that among the first priorities should be

training in the statute, regulations, guidelines, project appli-

cation project budget, and past evaluation data. The May 19 com-

ments and the May 27 memorandum seem inconsistent. The

memorandum, moreover, ray reflect Congressional intent better

than ED's regulatory comments. Congressional reports appear to

contemplate a role for p2.4:'ents as an organized, effective,

policy-influencing and compliance-monitoring force in the Chapter

1 cJmmunity.

Thus, with the above-mentioned exceptions, the areas of the

Chapter 1 legal framework we examined are largely internally

consistent.
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